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A Professional and Civic Duty 
ROSCOE POUND 


INDEPENDENCE REQUIRED the reshaping of what had existed in colonial America 
to the circumstances of the rural agricultural country of that time. ‘I'oday what 
was then given shape calls for a like refashioning to the needs of an urban 
industrial society. Certainly we have not lost the inventive fertility character- 
istic of Americans. There is call for us to apply it to the new task. 

Maryland lawyers were among the leaders in the resistance to extra-legal ad- 
ministrative adjustment of relations and ordering of conduct under the colonial 
regime. They should be leaders no less in maintaining the characteristic Ameri- 
can legal constitutional polity under which America has been a land to which 
people have been glad to come from every part of the world and find a haven 
where they could live the lives of free men—could freely develop their powers to 
the highest unfolding. To maintain this polity in a time of revived absolutism 
and general reliance on force rather than reason, the legal order which it pre- 
supposes must be made to function as efficiently as possible towards the ends of 
justice. If our legal institutions do not do what is demanded of them, the people 
will turn to other means of securing individual and public and social interests. 

Our American mode of life has postulated the legal constitutional polity which 
we developed from the struggles of the courts with the Crown in seventeenth-cen- 
tury England and of Americans with the Crown and the Council at Westminister 
in the eighteenth century. We shall not maintain it by reverting to the methods 
and ideas of the age of absolute government. Thus, improvement of the admin- 
istration of justice is something of much more than professional concern. It is 
a matter of concern to everyone who believes in American institutions, and in 
American life. But the lawyer is primarily responsible for bringing our 
administration of justice according to law to the highest pitch of development. 
He is best qualified to the task, and is impelled to it both as a professional and 
as a civic duty. Certainly the lawyers of today are no less equipped for the task 
than were those of our formative era. 





Concluding remarks of Dr. Pound, Dean Emeritus of Harvard Law School, in an address 
before the Maryland State Bar Association, June 26, 1943, 29 A.B.A. Journal 494. 
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Constitutional Convention Studies Missouri Judiciary 


Important proposals relating to the organ- 
ization, personnel and operation of the state 
judiciary are under consideration by the Mis- 
souri constitutional convention, in session since 
September 21. 

In anticipation of the convention, which was 
called for by the voters at the general election 
a year ago, two committees were organized to 
study the subject and make recommendations 
for a new judiciary article of the constitution. 
One committee, headed by Chief Justice George 
Robb Ellison of the supreme court, represents 
the bench, and the other, headed by Samul H. 
Liberman of St. Louis, represents the bar of 
the state. Professor Thomas E. Atkinson of 
the University of Missouri law school has 
served as secretary of both committees, which 
have been assisted in their joint studies by the 
various law schools of the state. 

Their recommendations are embodied in Pro- 
posal No, 21, introduced on October 12 by Dele- 
gate Richard S. Righter. 

Three major objectives are sought in the 
proposed article: 

1. Unification of the courts. 

2. Administrative organization and control. 

3. Improvement of courts which determine 
small claims, hold preliminary felony hearings 
and try minor infractions of police regulations 
or traffic laws. 

A fourth major objective of current proposals 
in other states, improvement in selection and 
tenure of judges, has not been dealt with be- 
cause of the committees’ feeling that the plan 
adopted in 1940 deserves further trial.! 

Attainment of the first two objectives has 
been sought through the creation of an admin- 
istrative council. This council would be similar 
in organization and functioning to the judicial 
conference created by statute earlier this year 
and described in the August JOURNAL.? It 
would consist of judges elected to represent the 
various appellate courts and trial courts of rec- 
ord, and would have power to assign judges for 
temporary service to relieve congested dockets, 
compile and publish statistics as to the busi- 





1. See this Journal, 24:194, 26:100, and 26:142. 

2. 27 Jour. Am. Jud. Soc. 57. 

3. Proposal No. 57, introduced by R. T. Wood, 
president of the Missouri State Federation of Labor, 
a consistent opponent of the existing plan. 


ness of the courts; determine the question of 
permanent incapacity of judges; make rules of 
procedure, subject, unfortunately, to possible 
alteration or repeal by the legislature; and gen- 
erally supervise the entire court system of the 
state. 

The justice of the peace system, which was 
the subject of severe condemnation by a St. 
Louis Bar Association committee two years ago, 
would be abolished and in its place would be set 
up a system of magistrates appointed by the 
administrative council in counties where neces- 
sary. In other counties the probate judge 
would be designated to serve the same pur- 
pose, and both probate judges and magistrates 
would have to be lawyers. 

The committee plan does not propose any 
change in the existing structure of the courts, 
but another proposal, No. 4, by Delegate Mar- 
shall E. Ford of Maryville, a former judge, 
would do away with the intermediate courts of 
appeals and have a supreme court sitting in 
divisions to hear cases in the various districts. 

Proponents of the Missouri judicial selection 
plan in operation since 1940, had reason to 
believe that its confirmation by a huge major- 
ity at the 1942 election would silence its op- 
ponents indefinitely. Except for the conven- 
tion, that doubtless would have been the result, 
but the subject has now come up for discussion 
again, and proposals are before the convention 
calling for election of judges upon a non- 
partisan judicial ballot,? upon nomination by 
political party conventions,* and upon nomina- 
tion by a special bi-partisan judicial nominating 
convention, the delegates of which would be 
chosen by the members of the bar.5 There is 
also a proposal for appointment by the governor 
with the advice and consent of the senate with 
tenure to last during good behavior,* while 
three proposals would continue the present 
method.? In view of the results of last year’s 
election, it is considered unlikely that a change 
in judicial selection will be recommended by 
the convention, or that, if recommended, the 
people of the state would adopt it. 





4. Proposal No. 90, by Frank B. Williams. 

5. Proposal No. 116 by Omer E. Brown. 

6. Proposal No. 175, by Howard C. Potter. 

7. Proposals 4 and 21, mentioned above, and Pro- 
posal No. 142 by Fred Naeter. 
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The Proposed Federal Rules of Criminal Procedure 


JOHN BARKER WAITE 


IN COMMENTING upon the proposed new Fed- 
eral Rules of Criminal Procedure one who 
served as a member of the committee by which 
they were formulated treads a slippery path. 
Should he commend the Rules, he may be sus- 
pected of smugness; should he criticize, of un- 
willingness to acquiesce in the majority’s deci- 
sions. Hence of either commendation or criti- 
cism, suffice it to say herein that every proposed 
Rule or omission of Rules was approved by a 
majority of the committee; no one of the com- 
mittee would be satisfied with the whole pro- 
posal precisely as it stands were he alone re- 
sponsible for it; and the writer joined in the 
unanimous vote approving the whole proposal 
for submission to the Court. What follows is 
intended only as an objective statement of what 
is, and is not, contained in the proposed Rules. 


MANY EXISTING PRACTICES NOT COVERED 
BY RULES 


The Rules do not purport to be in any sense 
a “restatement” of existing practices; nor, un- 
like the American Law Institute’s model Code 
of Criminal Procedure, do they undertake to 
codify the whole field. It has been said of them, 
by persons not on the committee, that they 
“constitute a comprehensive code of criminal 
procedure,” but that characterization is not ac- 
curate. To realize this is important, because 
many now accepted practices and judicial pow- 
ers are omitted from the proposed Rules with- 
out intent that the omission shall be consid- 
ered by implication a repeal thereof. As an 
illustration, the existing power of a trial judge, 
of his own motion, to call witnesses, either ex- 
pert or lay, when he believes the discovery of 
truth will be thereby promoted is not disputed. 
So, too, it is an accepted practice for the trial 
judge himself to question a witness if he thinks 
that justice will be served thereby. Rule 26 
as proposed specifically declares that a court 





Editor's Note: Mr. Waite is a member gf the 
faculty of the University of Michigan law school, 
and a member of the Supreme Court Advisory Com- 
mittee that drafted the rules. For a discussion of the 
background and authorization of the rules, see the 
article appearing under this same title, by Professor 


has power to call expert witnesses of his own 
selection; but neither it nor any other Rule 
states either his power of calling lay witnesses 
or his right to question witnesses. The power 
to call experts is expressly stated, not as a 
negation, on some expressio unius principle, of 
the related powers not so stated, but because 
statement of the one power is coupled with 
a further, and novel, provision as to how ex- 
perts called by the court shall be selected and 
paid. 

Even some practices which now vary in the 
several districts are omitted from the proposed 
Rules. An oath of secrecy, for example, is 
required of witnesses before the grand jury in 
some districts, but not required in others. Yet 
Rule 6 which forbids disclosure by jurors, at- 
torneys, interpreters, clerks or stenographers, 
makes no mention of witnesses. This is not be- 
cause the matter was unthought of by the 
draftsman, but because in respect of this par- 
ticular practice uniformity seemed less desira- 
ble than local freedom of choice. So, too, the 
mooted question of whether or not jurors may 
take written notes of the testimony for use 
in their deliberations is purposely left unan- 
swered in the proposed Rules; and the matter 
of permitting appeal on a typewritten record 
instead of requiring a printed one is expressly 
left to each circuit court of appeals. (Rule 41.) 

As another illustration of partial change, 
without complete restatement, Rule 3 requires 
that a complaint be in writing and thereby 
changes the practice now obtaining in some 
districts, but leaves untouched the existing di- 
versity of practice in requiring anything more 
than allegation of information and belief. 

Thus in general it may be said that exist- 
ing practices and powers not covered by the 
proposed Rules are omitted only because they 
are too well established to need restatement, or 





James J. Robinson, reporter for the Committee, in the 
August JournaL (27:38). Rule numbers mentioned 
in this article refer to the final form in which the 
Rules were submitted to the Supreme Court, and not 
to the preliminary draft published for comment and 
criticism last June. 
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because the particular matter is intentionally 
left to local preferences. 


PROPOSALS ADVOCATED BUT NoT ADOPTED 


Whether matters which are not now accepted 
practice but ought to be made so are wisely 
or unwisely omitted from the Rules must be, 
of course, a matter of opinion. Many alleged 
improvements of procedure were specifically 
proposed and vigorously advocated, without 
finding favor in the majority of the commit- 
tee. Question was raised, for example, as to 
whether the existing power of the courts to 
hold a supposedly material witness in prison 
for an indefinite time should be preserved in 
full, or restricted. The unrestricted power is 
possible of grave abuse; there have been in- 
stances of an utterly innocent witness kept in 
prison for long periods of time while the al- 
leged criminals against whom they were ex- 
pected to testify were at liberty on bail. In 
one notorious state case the person suspected 
had not even been arrested, though the witness 
was held for over seven months. The fram- 
ers of the Institute Code considered this prob- 
lem and provided that material witnesses can 
be compelled to give security for their appear- 
ance when required, with the further proviso 
that a witness who is unable to furnish bail 
must nevertheless be released after a stated 
time, during which his deposition may be taken 
in the presence of the defendant. (A.L.I. Code, 
sec. 58.) These proposed Rules, on the con- 
trary, though they also give the court power to 
order a material witness’ deposition, taken if 
he is unable to give bail, provide only that the 
court may thereafter discharge him from cus- 
tody. The fact that the members of the In- 
stitute, after careful study and discussion, 
thought wise to preclude abuse of the power to 
iinprison a mere witness, but the majority of 
the Rules committee thought undesirable to 
do so, merely exemplifies the unprovability of 
the wisdom of either rule. 

Another proposal which had widespread and 
persuasive backing concerned the matter of 
cumment on a defendant’s failure to take the 
witness stand. Five years ago the American 
Bar Association interrogated the judges of five 
states wherein comment on a defendant’s fail- 
ure to take the witness stand is permitted, as 
to their opinion of the practice. Of the 178 
judges who answered, only five thought it un- 
desirable. (63 A.B.A. Rep. 591.) Previously 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





[Vor. 27 


to that the members of the American Law In- 
stitute, following lengthy discussion at an an- 
nual meeting, voted nearly two to one in favor 
of permitting comment. (9 Am. L. Inst. Proc. 
202.) The American Bar Association (56 
A.B.A. Rep. 137, 159), the Attorney General’s 
Conference on Crime (21 A.B.A. Jr. 10) and 
various state organizations have also declared 
themselves as favoring it. (12 Wisc. L. Rev. 
3861; 22 Com. L. Qr. 392.) A tentative rule 
authorizing comment, but embodying safe- 
guards against possible injury to defendants, 
was urged upon the Rules committee but with- 
out effective persuasiveness; the Rules as pro- 
posed neither forbid comment nor authorize it. 
Whether, like other variant practices already 
referred to, comment is thus left to local choice, 
or, by mere non-statement, is precluded, re- 
mains to be settled by controversy and court 
decision. 

Still another proposal urged persuasively and 
with considerable cogency of argument, was 
that incriminating statements by an accused 
person be precluded from use in evidence if 
made while he was held in custody without hav- 
ing been taken promptly before a commissioner, 
as provided in Rule 5. This too the committee 
thought unwise. Many other proposals,—such 
as that the court appoint a foreman of the 
trial jury as he does for the grand jury instead 
of letting the jury do it; that advice of counsel 
be required as a prerequisite to waiver of jury; 
that the defendant be given an absolute right 
to trial without a jury if he so desires; that 
there be uniformity in method of challenging 
jurors; that there be a time limit on new trials 
even in case of newly discovered evidence; etc., 
ad lib.—were likewise rejected. But it should 
be said that no serious proposal was rejected 
without full and careful consideration by the 
whole committee. 


NEW PRACTICES PROPOSED 


The value of the Rules, however, will be not 
in what they omit, but in what they include. 
Though for the most part they restate, to 
the end of clarity, already existing practices, 
they propose also some innovations. 


Juries and jurors. Trial without a jury by 


agreement of the parties [Rule 25] was already 
validated by the Supreme Court in Patton v. 
United States, 281 U. S. 276. The impanelling 
of extra jurors to serve in case of need [Rule 
26] is not new, but is worth noting. 


It is al- 
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ready a federal practice and has precedent in 
similar state provisions. The wisdom of per- 
mitting an alternate to act in case of a regular 
juror’s incapacity developing after the jury had 
retired was considered by the committee and 
decided in the negative. 


Arrest and Removal. Certain procedures are 
authorized for the purpose of expedition. Rule 
42 provides that if an arrest is made in a dis- 
trict other than the one in which the warrant 
was issued but within the same state, or, if 
the arrest is outside the state but within one 
hundred miles of the place where the warrant 
was issued, the person arrested may be held 
for trial in the district in which the prosecution 
is pending without the necessity of removal pro- 
ceedings, thus ending the delays and interfer- 
ences with justice which are so possible if for- 
mal removal proceedings are required for so 
short a distance. If the arrest is made in 
another state and more than one hundred miles 
from the place where the warrant was issued, 
removal proceedings are still required. But 
Rule 42 simplifies the removal proceeding by its 
provision that if the prosecution is by indict- 
ment removal must be authorized by the judge 
before whom the removal proceedings are held 
upon production of a certified copy of the in- 
dictment and proof that the person whose re- 
moval is sought is in fact the person named in 
the indictment. The evil of what sometimes 
amounts to virtually a preliminary trial in the 
district of arrest is thus eliminated. Only if 
the prosecution is by information or complaint 
can the court considering the removal investi- 
gate also the amount of evidence against the 
accused. 

Another innovation in respect of arrest, 
which has no bearing one way or another upon 
the problem of removal, but which should re- 
duce the delays of enforcement, is the provision 
[Rules 4 and 9] that a warrant for arrest prop- 
erly issued in one district may be executed any- 
where within the jurisdiction of the United 
States. The purposeless nuisance and time con- 
sumption of getting fresh warrants along the 
trail of a migratory crook is thus eliminated. 
The related provision [Rules 4 and 9] that the 
officer arresting by authority of a warrant need 
not have it in his possession at the time, though 
he must show it as soon thereafter as possible, 
has precedent in state statutes as well as in the 
Institute Code, and, by broadening the number 
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of officers in a position to arrest pursuant to the 
warrant, should facilitate reasonable and effec- 
tive enforcement. Prompt but safeguarded ar- 
rest is further facilitated by the provision in 
Rule 4 for the issuance of more than one war- 
rant on the same complaint. 

A provision [Rules 4 and 9] that upon proper 
request a summons, instead of a warrant, may 
be issued, directing an accused person to appear 
without necessity for arrest, is designed for 
convenience and reasonableness rather than for 
expedition of justice. It too has precedent in 
the Institute Code and in state statutes. 


Form of Accusation; Pleas. The progress to- 
ward trial and trial itself are expedited by vari- 
ous other provisions also. Under Rule 7, for 
example, an offense not punishable by death 
may be prosecuted by information, signed by 
the government attorney, if the accused person 
consents thereto in writing after having been 
advised of his rights. This procedure, whether 
a defendant is ready to plead guilty and get the 
serving of sentence started promptly, or is 
anxious to have his innocence demonstrated 
quickly, will save the cumbersomeness and fre- 
quent delay consequent upon necessity for grand 
jury action. Yet since its use depends upon the 
defendant’s consent he is deprived of no exist- 
ing right. 

The further provision of Rule 7 to the effect 
that the indictment or information need not con- 
tain a formal commencement, or formal conclu- 
sion, and need only inform the accused of the 
essential facts constituting the offense with 
which he is charged, in plain, concise and defi- 
nite statement is, of course, no more than a re- 
statement of his constitutional right. It should 
serve, however, to clear away the formalistic 
impedimenta which have to some extent at- 
tached themselves to that right. So, too, the 
other provisions concerning indictment merely 
clarify existing law by restatement. 

The elimination of all demurrers, motions to 
quash, pleas in abatement and pleas in bar 
should likewise eliminate a source of delay and 
dilatory opportunity. Defense counsel need no 
longer speculate as to which particular form 
should be used, and perhaps use several in order 
to make sure. Rule 13 provides simply that the 
defenses and objections which could have been 
raised by such pleas, or by demurrer, may, and 
must, be raised by motion to dismiss or to grant 
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other desired relief. This is perhaps one of the 
more noteworthy changes made by the Rules. 


Pretrial procedures are obviously more 
limited in their possibilities of use in criminal 
matters than in civil proceedings because of a 
defendant’s privilege against self-incrimination. 
Rule 15, therefore, provides no more than that 
the court “may invite” the parties “to consider” 
such matters as possible simplification of issues, 
avoidance of unnecessary proof, limitation of 
number of witnesses and “such other matters 
as may be related to the disposition of the pro- 
ceeding.” Rule 16, however, which requires a 
defendant to give notice if he intends to offer 
evidence that he was not at the alleged place of 
the crime at the time alleged is new in federal 
practice and is proposed not only to avoid fail- 
ures in discovery of truth but also to expedite 
the actual trial process. The rule has much 
precedent in similar state provisions. 


Depositions. One of the more outstanding ad- 
vances proposed by these Rules is the use of de- 
positions when necessary in criminal proceed- 
ings. The government will be thus protected 
against failure of prosecution because of in- 
ability to get a key witness to the actual trial. 
Yet the constitutional right of a defendant to 
be “confronted” by the witnesses against him is 
taken care of in Rule 19 by explicit provision 
not only for the right of the defendant to be 
present at the taking of depositions, but for 
payment by the government of the expense to 
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the defendant and his attorney in exercising 
that right. 

Place of Trial.. One other provision is es- 
pecially noteworthy for its possible expedition 
of the progress of justice. Under Rule 22 a 
defendant who has been arrested in a district 
other than the one in which the crime was com- 
mitted and who wishes to plead guilty or nolo 
contendere may waive his right to be tried in 
the district of the offense and consent to accept- 
ance of his plea and disposition of the case in 
the district of the arrest. 

This rule also provides for change of venue, 
by transfer of trial to another district or divi- 
sion if the court is satisfied that the defendant 
could not have a fair and impartial trial in the 
normal place of trial. 


“PROGRESS WITH RESTRAINT” 


In public discussion of the preliminary draft 
of the Rules there was some laudation of them 
as representing “conservative advance,” and 
“progress with restraint.” Whether such 
characterization is in truth commendation, or 
condemnation, must necessarily be matter of 
opinion. But in either aspect, the characteriza- 
tion appears accurate; the Rules do propose 
changes which can only be characterized as 
progress, yet nothing in them can reasonably 
be called either a great advance or a radical 
one. 


If you would win a man to your cause, first convince him that you are his true 


friend. 


Therein is a drop of honey that catches his heart, which, say what you will, 


is the greatest highroad to his reason. . 


. and once having gained which, you will 


find but little trouble in convincing his judgment of the justice of your cause... 


if indeed that cause be really a just one. 


On the contrary, assume to dictate to his judgment or to command his action 
... and he will retreat within himself, close all the avenues to his head and heart; 
and though your cause be naked truth itself, transformed to the heaviest lance, 
harder than steel; and though you throw it with more than Herculean force and 
precision . . . you shall be no more able to pierce him than to penetrate the hard 
shell of a tortoise with a rye straw.—Abraham Lincoln. 
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Retirement Pensions for Judges 


GLENN R. WINTERS* 


ALTHOUGH THERE ARE some non-judicial as- 
pects of the administration of justice, such as 
the personnel, organization and functioning of 
the bar, it is generally true that the foundation 
of the administration of justice is good perform- 
ance of the work of the courts. Improvement 
of the organization of the courts and of their 
methods of procedure have their place in im- 
proving the quality of their output, but equally 
important or more so is the quality of the 
judges on the bench. 

Improvement of the quality of our judicial 
personnel again depends upon a number of fac- 
tors. Changes in methods of selecting judges 
to eliminate political dependence and uncer- 
tainty of tenure, and to remove the necessity 
of disagreeable and undignified election cam- 
paigns, will make the bench more attractive to 
men of judicial temperament. So will increas- 
ing judicial salaries to the point where it will 
not involve an unthinkable sacrifice for a first- 
class lawyer to go on the bench. Closely asso- 
ciated with the latter point is the subject of 
this article—retirement pensions for judges. 

It is unlikely that there ever will be a time 
when the salaries of judges will equal or even 
compare with the earnings of the leaders of 
the bar. It is not necessary that they should. 
Although English judges are well paid, most 
of them earn less on the bench than they did at 
the bar, and yet it is almost unheard-of for an 
English barrister to decline an appointment. 
The reason is that for a lawyer who has 
reached the top of his earning power there is 
in the distinction of judicial office and the op- 
portunity it offers for public service a reward 
of another kind that cannot be measured in 
terms of money, while at the same time there 
is some satisfaction in exchanging the inse- 
curity of an uneven income subject to declining 
earning power for the security of a judge’s 
salary for life.’ 

The first of these, the distinction of judicial 
office, exists already to some extent in America 
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and will make itself felt still more in the future 
as efforts to remove judges from politics suc- 
ceed. Opportunity for public service in that 
field also is surely present, but the latter factor 
of security is wholly lacking except in states 
which have made some provision for retire- 
ment pay for their judges. 

Not only from the standpoint of attracting 
better men to the bench, but for the sake of 
fair play to whomever may occupy it, judicial 
pensions should be provided. There are no re- 
tirement plans in existence for life insurance 
salesmen except the ones they peddle, for the 
very good reason that they are at liberty to 
work as hard as they care to and earn as much 
money as they can and provide for their future 
in whatever way they see fit. That is part of 
the American spirit of enterprise and inde- 
pendence. Postal employees, school teachers, 
firemen, and many other occupations have had 
pension plans for many years, and the distinc- 
tion is that one who takes a job at low or 
modest salary with no possibility of boosting 
it beyond well-known limits needs careful plan- 
ning from the start to avoid a penniless old 
age. Particularly is this true of the judge, 
who must live and move in more expensive cir- 
cles than those just mentioned. 

Industrial concerns feel that employee retire- 
ment plans are justified if for no other reason 
than to avoid the stigma that must inevitably 
come back upon the company if a life-long em- 
ployee becomes an object of public charity in 
his old age. In the case of judges, there is a 
further reason for retirement plans in the as- 
sistance they offer in inducing the resignation 
of judges too old to serve but reluctant to leave 
the bench.? 

For these and other reasons, including the 
establishment of the federal social security 
plan, interest in judicial pensions has been on 
the rise in recent years. Retirement plans were 
voted on by seven of the 1943 state legislatures, 
and are now under consideration by committees 





A Comparison Between England and Canada,” 11 Cana- 
dian Bar Review 27 (1933). 
2. See further discussion under question 9, infra. 
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of judges and lawyers in as many more states.* 
Part of the information set forth in this article 
was originally assembled at the request of some 
of these committees, and is now being offered 
in its present form in the hope that it will 
stimulate further interest in the subject and 
help the cause along. 


The information tables herein will not be of 
much assistance to a person seeking to learn 
the full details of the retirement plan in force 
in a particular state, as that information is 
scattered here and there throughout the tables. 
They should be of particular assistance, how- 
ever, in the drafting of new retirement statutes, 
and those who desire full information regard- 
ing particular states may obtain it by looking 
up the statutes cited in Table XII. 


1. To what judges should the pension plan 
apply ? 

This, the first question to arise in drafting 
a judicial pension plan, has been answered in 
a variety of ways, as shown in Table I. The 
most narrow group is the five states taking 
care only of the judges of the highest state 
court, while the most liberal is probably Massa- 
chusetts, providing not only for the judges of 
the appellate courts and the trial courts of gen- 
eral jurisdiction, but also the land courts, pro- 
bate courts and juvenile courts. Pennsylvania 
and New York go even farther than that, pro- 
viding through the medium of a state em- 
ployees’ retirement system for all persons, in- 
cluding judges, whose salaries are paid by the 
state. 

A statute applying only to the half dozen or 
so judges on the supreme court is most inade- 
quate. The plan ought at least to include all 
appellate judges and judges of trial courts of 
general] jurisdiction. 

2. At what age should retirement be per- 
mitted? 

Two opposing considerations must here be 
balanced. It takes years and years to train 
a good judge, and once he is trained it is 
highly in the public interest that he be kept on 
the job as long as he can do his work well. On 
the other hand, it is equally important that 
he leave the bench when his powers begin to 





3. They were passed in Georgia, Oregon and Min- 
nesota, and defeated in Kansas, Ohio, North Dakota 
and West Virginia. They are under consideration in 
Alabama, Texas, Iowa, Missouri and doubtless other 
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fail and his reasoning becomes impaired. Of 
four industrial retirement plans examined, one 
company fixes the normal retirement age for 
men at 60, and the other three set it at 65.‘ 
There are valid reasons why a judge might be 
expected to render effective service longer than 
the average industrial employee. His work does 
not require physical exertion, and mental dete- 
rioration usually is delayed longer than the 
physical. Baseball players are retired before 
most judges ever reach the bench. The over- 
whelming majority of states fixing 70 as the 
normal retirement age indicates that the ap- 
propriateness of that age has been confirmed 
by experience. 

3. What should be the minimum length of 
service to qualify for a pension? ; 


The greatest variety of answers from the 
states appears in Table III in response to this 
question. Maine goes as low as seven years 
for normal retirement, and Pennsylvania goes 
as low as five years for disability pensions. Six 
states set it at ten years, five at fifteen, and five 
at twenty. 


As a device to make it easier to get rid of 
judges whose days of usefulness are past, the 
period of service is irrelevant. Every other 
argument for retiring judges, however, is satis- 
fied by a plan applying only to judges who have 
spent a considerable period of time on the 
bench. A judge elected for a four-year term 
can hardly be said to have cut himself loose 
from the world and entrusted his future to the 
judicial system. After his second term his 
case. is stronger, and by the time he has served 
twelve years a number of the states concede 
his right to a pension. 

Assuming a normal retirement age of 70, a 
service requirement of less than ten years would 
mean that a man could spend practically his 
whole career in private practice, and then go 
on the bench in his sixties and still get a pen- 
sion. That would appear to be an unnecessary 
burden on the taxpayers, since he should have 
provided for his old age long before he reached 
his sixtieth birthday. On the other hand, a 
longer service period than twenty years would 
mean that a man could go on the bench in his 
forties and still be excluded, which would surely 





states. 


4. These were two oil companies, one manufacturer 
of. soap, and one manufacturer of cameras and sup- 
plies. See Table XIII. 
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JUDICIAL PENSIONS IN THE STATES 
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Light shaded states provide pensions only for judges of their highest courts (Georgia, supreme and appellate); 
medium shaded states pension judges of all appellate courts and trial courts of general jurisdiction; dark shaded 


(cross-hatched) states pension those and some or all of the minor court judges. 
actually in operation, but was authorized by the 1943 legislature. 


The Vermont pension plan is not 
Its terms have not been settled, but since it is a 


state employees’ retirement system it will include all state judges. 


be too harsh. Somewhere between these ex- 
tremes is undoubtedly the best figure. 

4. What kind of judicial service should be 
counted in computing length of service to qual- 
ify for a pension? 

The few states that take care only of the 
judges of the supreme court require that serv- 
ice all in that one court. In most of the states, 
where judges of more than one court are pro- 
vided for, the service may be in any or all of 
those courts, and in California service in lower 
courts may be counted if an appropriate con- 
tribution is made to the pension fund. Louisi- 
ana and Virginia count service in any court of 
record, while the New York and Pennsylvania 


state retirement plans count any state employ- 
ment. 

It is hard to see why judicial service of any 
kind in the courts of the state should not be 
counted. Surely a requirement that excludes 
from consideration regular judicial service in 
any court of record is too narrow. 

5. Should years of service be counted only if 
they are consecutive? 

Most of the states answer this question in 
the affirmative, and in states where judges are 
selected by appointment that is probably a satis- 
factory answer. States which put the judges at 
the mercy of the politicians and the voters at 
regular intervals might well consider the advis- 
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ability of counting all judicial service even 
though it might have been interrupted for a 
term by the victory of the ticket of another 
party in a landslide election. Near the end of 
his long and distinguished judicial career, Judge 
Thomas M. Cooley of Michigan was defeated 
for reelection largely through a newspaper cam- 
paign conducted by a Detroit paper he had 
sentenced for libel.6 It would surely have 
been a shame if the people of Michigan had 
denied him a pension to which he was other- 
wise entitled, solely on that ground. Par- 
ticularly harsh is the Oregon provision that 
even though a judge has put in seventeen years 
of faithful service and has fulfilled every other 
requirement to qualify for a pension, he may 
still be denied it if, at the end of his last 
term, he is defeated for reelection. 


6. What should be the amount of the re- 
tirement salary? 

There are a number of approaches. A few 
provide that the pensioned judge shall continue 
to receive his regular salary as long as he lives. 
Others give him a certain proportion of it, one- 
half, two-thirds or three-fourths, while others 
provide for payment of a fixed sum—$200 to 
$250 a month. 

The best plan from the judge’s standpoint is 
the one that pays him the most, while against 
that must be balanced the interest of the tax- 
payers in keeping state expenditures as low 
as possible. It is undoubtedly true that a re- 
tired person does not need as much income as 
he did in active life. The days of putting chil- 
dren through school, of climbing the social 
ladder, of buying and furnishing a home, of 
providing for old age, and of numerous other 
items that drain the pocketbooks of the mid- 
dle-aged, are over. Old age has arrived, and 
only the simple requirements of daily life must 
be met. No pension plan contemplates adding 
anything to the pensioner’s estate. 

If the plan is to apply to judges of various 
ranks and salaries, a percentage plan is best, 
so that each will have to make approximately 
the same adjustment in his standard of living. 

7. Should judges be asked to contribute to- 
ward the pension fund? 

In choosing between a minimum pension al- 
lowance, such as that of Illinois which may be 
as low as one-fourth of the last salary, and a 





5. Henry T. Lummus, The Trial Judge, p. 106. 
(1937). 
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more liberal one such as the three-quarter sal- 
ary allowance of Massachusetts and Maine, 
consideration ought to be given to the possi- 
bility of increasing the benefits by giving the 
judges an opportunity to share in cost. No 
American judge of the present day is likely to 
be overpaid if he is given the benefit of a non- 
contributory pension plan, and in states where 
tenure is uncertain a contributory plan be- 
comes complicated, but if it is actually deter- 
mined that the state can afford to put in only 
a certain amount, and that amount is not as 
high as it might be, there could surely be no 
harm in giving the judge the opportunity to 
augment it through contributions of his own 
to the same fund, rather than supplementing it 
by the more expensive device of commercial re- 
tirement insurance. Of all the states included 
in this study, none make this feature optional. 
They either compel contributions or do not per- 
mit them. 


8. Should disability pensions be provided? 

Half of the states which pension judges an- 
swer this question in the affirmative, and all of 
the reasons for old age pensions apply with 
equal force to disability pensions. Old age is 
certain, expected, planned on; but nobody 
really expects to be deprived of his earning 
power prematurely through permanent illness 
or accident. The prospective financial disaster 
involved in taking that risk and losing is one 
that may weigh as heavily in the mind of a 
candidate for the bench as the more definite 
and ponderable problem of providing for old 
age. 

The disability question may arise in two 
ways. The judge may feel himself unable to 
carry on and ask to be relieved of his duties, 
or his faculties may become so impaired that 
the public welfare demands his retirement even 
though he himself desires to continue or even 
insists upon it. Minnesota, New Jersey, Ten- 
nessee and Washington provide only for the 
former, but the rest of the states make possible 
compulsory disability retirement where it is 
needed. 

The question of how the problem arises is re- 
flected in the methods of proof of disability 
provided for. The Massachusetts and Vir- 
ginia notice and hearing is obviously for the 
purpose of enforcing retirement, while the ex- 
amination and certificate by a board of two or 
three physicians serves either way. In either 
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event, some authoritative determination of dis- 
ability should be provided for and if possible 
a standard should be set so that one judge will 
not be kept at work in the same condition in 
which another was retired. 

Nearly all of the states allowing disability 
retirement make the benefits the same as in 
normal retirement. New York draws a distinc- 
tion between sickness and accident disability, 
with twice the pension allowance for the latter 
as for the former. This parallels the double 
indemnity feature of many life insurance poli- 
cies, which, however, is elected and paid for by 
the policyholder. There is doubtless more ex- 
pense and greater hardship at the start in the 
case of accident disability, but it may be ques- 
tioned whether that feature is sufficient to jus- 
tify a 100 per cent differential in pension allow- 
ance for the entire remainder of the pensioner’s 
life. 

9. Should provision be made for further 
services by the pensioner after his retirement? 

A retirement system that, with appropriate 
form and ceremony bestowed a pension for life 
upon an ageing judge, and then turned right 
around and put him back to work again, would 
fit the description of the “Indian-giver.” Sev- 
eral of the states do, however, make it possible 
for the retired judges to work if they so desire, 
and with good reason. 

A perfectly-adjusted individual in ideal sur- 
roundings ought to take equal pleasure in all 
of the various stages of life. Childhood, youth 
and manhood each have their unique pleasures 
and satisfactions, and the same should be true 
of the declining years of a well-lived life. 

“For age is opportunity no less 

Than youth itself, though in another dress; 

And as the evening twilight fades away 

The sky is filled with stars, invisible by day.” 

Few Americans live up to this exalted ideal. 
Men who criticize women for attempting by 
artificial means to perpetuate the charms of 
youth themselves obstinately refuse to heed 
the approach of age. The time may come when 
they can no longer puff their way around an 
eighteen-hole golf course, and they have no 
choice but to admit it, but the decline of mental 
powers is less easily noticed by the individual 
himself than by his associates. If he is deter- 
mined to hang on as long as possible, an ex- 
tremely difficult situation arises. 

Compulsory retirement at the normal retire- 
ment age or five or ten years later has been hit 
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upon in some states to solve this problem, and 
New Hampshire, which does not even pension 
its judges, declares a judicial office absolutely 
vacant as soon as its occupant reaches the age 
of 70.6 While the advantages of such an ar- 
rangement doubtless outweigh its disadvan- 
tages, it would have cut twenty useful years 
from the career of Mr. Justice Holmes had he 
been subject to it. The advantage to society 
of retaining the services of a few men like 
Holmes is sufficient to warrant some arrange- 
ment for that purpose. 

The post-retirement service plans fill this 


‘need. A judge will be much more willing to 


step down from the bench if he knows that 
in doing so he is not saying an irrevocable 
goodbye forever. The sad story of too many 
retirements has been that the pensioner, instead 
of going home and puttering happily around 
his rose garden, pines away in discontent and 
dies in a year or two. If such men are still 
able to perform judicial services, and if there 
is a place where they can be used, it is highly 
to the advantage of both them and the state 
that a place be provided for them. So long 
as it is on a voluntary basis it does not in 
the least detract from the other benefits of re- 
tirement. Likewise, in case of an emergency 
such as the present manpower shortage, there 
should be no harm in the state asking a man 
who can do so to help out. 

Some of the states make such service com- 
pulsory, but whether the issue of a refusal 
would ever arise is extremely doubtful, as the 
judge’s word that he was not able to do it 
would almost surely be accepted. It does not 
seem that a refusal should be allowed to in- 
terfere with his pension rights. If it did, 
he would not be truly pensioned at all. 





6. Const., Art. 78. 


TABLE I 
JUDGES AFFECTED BY PENSION PLANS 

Highest court of state only—Arkansas, Colo- 
rado, Florida, Kentucky, Minnesota. 

Courts of record—Tennessee. 

Specified courts— 

California (supreme court, district court of 
appeal, superior and municipal.) 

Connecticut (supreme court of errors, su- 
perior, common pleas.) 

Georgia (supreme, appellate.) 

Illinois (supreme, circuit, county and pro- 
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bate; Cook County superior; Chicago and 
Evanston municipal.) 

Louisiana (supreme, appeals district.) 

Maine (supreme judicial, superior.) 

Maryland (elected judges of Court of Ap- 
peals; supreme bench of Baltimore City; cir- 
cuit courts.) 

Massachusetts (supreme judicial, Boston su- 
perior and municipal, land, probate, district, 
juvenile.) 

Nevada (supreme, district.) 

Oregon (supreme, circuit.) 

New Jersey (supreme, circuit, common 
pleas; also chancellors and vice-chancellors.) 

New York (any state employee.) 

North Carolina (supreme, superior.) 

Pennsylvania (all judges whose salaries are 
paid by the Commonwealth.) 

Rhode Island (supreme and superior.) 

Vermont (all state judges.) 

Virginia (supreme, circuit, city.) 

Washington (supreme, superior.) 

Wyoming (supreme. ) 

TABLE II 
MINIMUM AGE OF RETIREMENT 


55—New York (optional, with reduced bene- 
fits.) 

60—Illinois, Maryland (20 years continuous 
service), New York (normal), Pennsylvania, 
Tennessee (disability). 

65—Colorado, Florida, Massachusetts (spe- 
cial justices of district courts), North Carolina. 

69—Georgia. 

70—Arkansas, California, Connecticut, Louisi- 
ana, Maine, Massachusetts, (except as above), 
Minnesota, Nevada, Oregon, Maryland (without 
service requirement if then in office, or with 15 
years service, non-continuous), New Jersey, 
New York (compulsory), Rhode Island (15 
years service), Tennessee (normal), Virginia, 
Washington (10 years service), Wyoming. 

None mentioned—Kentucky, Rhode Island 
(25 years of service), Tennessee (24 years of 
. service), Washington (18 years service.) 

TABLE III 
MINIMUM LENGTH OF SERVICE 

None mentioned—Maryland (age 70). 

5—Pennsylvania (disability). 

6—Oregon (voluntary disability), 
Carolina (disability). 

7—Maine. 

8—Kentucky. 

10—Arkansas, California, Colorado, Georgia, 


North 
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Massachusetts, Virginia (court of appeals), 
(Washington (age 70.) 

12—Illinois, North Carolina (supreme court, 
continuous). 

14—New Jersey. 

15—Maryland (noncontinuous, age 70), New 
York (disability), North Carolina (noncon- 
tinuous, supreme and/or superior), Rhode 
Island (age 70), Virginia (circuit or city). 

17—Oregon. 

18—Washington (no age limit.) 

20—Florida, Louisiana, Nevada, Maryland 
(consecutive, age 60), Tennessee (age 70). 

24—Tennessee (no age limit), Wyoming. 

25—Rhode Island (no age limit). 

One term—Minnesota. 


TABLE IV 
KINDS OF JUDICIAL SERVICE COUNTED 


In the same court or courts—Arkansas, Cali- 
fornia (with provision for counting service in 
lower courts upon payment of certain amounts 
into pension fund), Colorsdo, Florida, Ken- 
tucky, Maine, Massachusetts, Minnesota, IIli- 
nois, Nevada, Oregon, Maryland, Georgia, New 
Jersey, North Carolina, Rhode Island, Tennes- 
see, Washington, Wyoming. 

In a court of record—Louisiana, Virginia. 

In any state employment—New York, Penn- 
sylvania. 


TABLE V 
REQIREMENT OF CONTINUOUS SERVICE 

Yes—Arkansas, Florida, Maine, Kentucky, 
Louisiana, Massachusetts, Oregon, Minnesota, 
Maryland (age 60), North Carolina (six-year 
disability, 12-year supreme court, 15-year su- 
perior court), Tennessee, Virginia (court of 
appeals), Wyoming. 

No—California (10 out of last 15 years or 
20 out of last 24), Illinois, Nevada, Maryland 
(age 70), New York, North Carolina, Penn- 
sylvania. 

Not stated—Colorado, New Jersey, Rhode 
Island, Virginia (circuit and city courts), 
Georgia, Washington (“in the aggregate”). 


TABLE VI 
AMOUNT OF RETIREMENT PAY 
Less than half last salary—Illinois (one- 
fourth to one-half, computed by actuary), 


Pennsylvania (not over 50 per cent, computed 
by actuary). 


Half last salary—California, Minnesota (but 
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full salary to end of term for which elected), 
New Jersey, Washington. 

Two-thirds last salary—Louisiana, Nevada, 
North Carolina, Tennessee, (disability), Vir- 
ginia (court of appeals), Georgia. . 

Three-fourth last salary—Maine, Massachu- 
setts, Virginia (circuit and city courts). 

Full salary—Arkansas, Florida, Kentucky, 
Tennessee (normal). 

Fixed amount—Colorado ($3,000 a year), 
Connecticut ($8,000 a year). Oregon $200 a 
month) Maryland ($2,400 a year), Rhode Island 
($7,500 to $9,000 a year depending on rank.) 
Wyoming ($4,000 a year.) 

Not stated—New York (must be computed). 

TABLE VII 
DISABILITY PENSIONS 

Voluntary only—Minnesota, 
Tennessee, Washington. 

Compulsory if necessary—California, Illinois, 
Louisiana, Massachusetts, Oregon, Virginia. 

TABLE VIII 
PROOF OF DISABILITY 
llinois—Certificate of two physicians. 

Louisiana—Majority of the court. 

Massachusetts—Notice and hearing. 

Oregon—Certificate of three physicians. 

New Jersey—Certificate of three physicians. 

New York—Certificate of three physicians. 

Virginia—Notice and hearing. 

Washington—Certificate of three physicians. 

TABLE IX 
DISABILITY BENEFITS 

Same as normal retirement—lllinois, Louisi- 
ana, Massachusetts, Minnesota, New Jersey, 
North Carolina, Tennessee, Virginia, Washing- 
ton. 

Other provisions—California (half salary for 
a period of time equal to the period of judicial 


New Jersey, 
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service, but not less than five years), New 
York), up to one-fourth of last salary for ordi- 
nary disability; up to three-fourths for acci- 
dent). 
TABLE X 
CONTRIBUTIONS TO PENSION FUND 
California—2'% per cent, matched by the 
state. 
Illinois—2¥2 per cent, state contributing re- 
mainder. 
Oregon—3 per cent; state contributing 2 per 
ment. 
Pennsylvania—Determined by actuaries. 
New York—Determined by actuaries. 
Virginia—2 per cent for judges entering 
plan at less than 40 years of age; 21% per cent 
for those at age 40-55; 8 per cent for those 
over 55; matched by the state. 
Washington—2'% per cent matched by the 
state. 
TABLE XI 
SERVICE AFTER RETIREMENT 
California—Assignment to court duty with 
consent and with extra compensation. 
Connecticut—State referee, without extra 
compensation, with consent of parties. 
Georgia—Judge emeritus; member of Advis- 
ory Appellate Council. 
Maine—Active retired justice, with consent, 
without extra compensation. 
Minnesota—Commissioner, with consent. 
Oregon—Circuit court duty, regardless of 
consent, without extra compensation. 
Washington—Assignment to court duty, if 
physically able, regardless of consent and with- 
out extra compensation. 
TABLE XII 
STATUTORY CITATIONS 
Arkansas—Pope’s Digest, sec. 2728; Act 388, 
1923, Sec. 1. 


TABLE XIII 
COMPARISON WITH INDUSTRIAL PENSIONS 
Provision Plan A Plan B Plan C Plan D 
Retirement age 60 (normal) 65 65 (normal) 65 
Sr  Whavedsdennd 50-59 (early) 55 (early) 

Minimum service 20 (normal) 6 months 15 years (disability) one 
a ee 15 (partial) 6 month (normal) year 
Amount paid .......... 40%, (full pension) $10 to 1% of total earnings in computed 
30-38%, (partial) $60 company, excluding all by actuary 

25-40% (early) monthly earnings over $3,000 in 


25% (disability) 


Contributory ......... no 


any one year 


yes no yes 
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California—Calif. Codes, Act 5849a, 1941 
Supp., p. 2178, amended. 

Colorado—1935 C.S.A., 1942 Supp., c. 46, Sec. 
33; Laws 1925, p. 504, Sec. 1; Laws 1939, p. 
317, Sec. 1. 

Connecticut—G. S., Supp., Sec. 5866, Sec. 
1674¢, 1935. 

Florida—F.S.A., Sec. 25.12. 

Georgia—Act. No. 339, 1943. 

Illinois—Laws 1941, Vol. 1, p. 527; Smith- 
Hurd Stats., Ch. 37, Sec. 441.1-441.24; 1942-3 
Supp., p. 39. 

Kentucky—K.R.S., 1942, Sec. 21.150 (2). 

Louisiana—Const., 1921, Art. VII, Sec. 8, as 
amended, 1936, 1938. 

Maine—R.S., c. 91, Sec. 76, amended 1943, 
Ch. 65, p. 148, R.S. c. 125, Sec. 5, amended 
1948, Ch. 332, p. 411. 

Maryland—Ann. Code, 1939, Art. 26, Sec. 48, 
p. 1073. 

Massachusetts—Ann. Laws, Ch. 32, Sec. 65a, 
1942 Cum Supp., p. 223. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[Vor. 27 


Minnesota—Laws 1943, Ch. 595, S. F. 788, 
p. 870. 

Nevada — C. L., Supp. 
4881.01-4881.05, p. 643. 

New Jersey—R. S., 1937, Sec. 43:6. 

New York—McKinney’s C. L., Book 29, Art. 
2, Sec. 25, 25a; Book 9, Art. 4; Const. Art. 
VI, Sec. 9. 

North Carolina—C.S. Sec. 3884a, 1937 Supp., 
p. 112, amended 1939, p. 528. 

Oregon—Laws 1943, Ch. 294, H.B. 266, pp. 
360-362. 

Pennsylvania—Purdon’s Pa. Stats., Ann., 
Title 71, Sec. 1731-1751; Title 17, Ch. 9, note. 

Rhode Island—G. L. 1938, Ch. 497, Sec. 2. 

Tennessee—Michie’s Code, 1938, Sec. 9910- 
9913; P. A., 1941, Ch. 44, p. 187. 

Vermont—Act No. 155 (temporary), ap- 
proved March 16, 1943. 

Virginia—Va. Code 1942, Ch. 105b, Sec. 2672 
(33-38) ; Sec. 3464; Sec. 5978a. 

Washington—Remington’s Revised Statutes. 
Sec. 11054, 1940 Supp., p. 119. 

Wyoming—R.S. 1931, Sec. 31-116. 


1931-1941, Sec. 





New Rules Effective in Atlanta Court 


An impressive showing of what can be done 
in speeding up and improving the administra- 
tion of justice through rules of court relating 
to the calendar is contained in a report to the 
judges of the Superior Court of the Atlanta 
Judicial Circuit by the Honorable A. L. 
Etheridge, Directing Judge of the Criminal 
Division for the January and March terms of 
1943. 

“When the rules became effective,” states the 
report, “there were 80 felony prisoners in jail 
awaiting trial. The average felony jail popu- 
lation for some years past has ranged from 
90 to 100. The average stay in jail awaiting 
trial was from 65 to 75 days. Upon application 
of the rules the felony jail population has been 
reduced to an average of about 40, and the 
average stay awaiting trial to about 35 days.” 
Part of this reduction, it is conceded, is due 
to a reduction in the number of indictments as 
well as to the new rules. 

As for the rules themselves, the report con- 
tinues: 


“The rules for calendar making purposes 


bring every indicted felony case currently 
before the directing judge, thereby enabling 
him to give immediate direction to all criminal 
business. The rules give the prisoner an early 
opportunity in open court to plead if he so 
desires, and give the directing judge an oppor- 
tunity to hear pleas of guilty when jurors and 
others are not waiting, thereby saving time 
for many others and affording more time to 
the judge for pre-sentence investigation. 

“There are now very few motions to post- 
pone. The lawyers for the state and defense 
know their cases will be tried in the order set 
except for compelling reasons to the contrary. 
Personal service of subpoenas soon after indict- 
ment produces and then releases witnesses, 
thereby reducing postponement and saving 
immeasurable time for many. 

“Under the rules attorneys are appointed on 
calendar-making day to represent indigent pris- 
oners. This gives the attorney time to confer 
with his client and study the facts. The con- 
stitutional guaranty of counsel thus becomes an 
actual effective instrument by which the de- 
fendant’s right to his day in court is fully 
protected. ... 

“The rules have given effective recognition 
to the necessity of providing systematic and 
efficient methods of making and administering 
criminal calendars.” 
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Spotlight on Evidence 


A discussion of the American Law Institute Model Code of Evidence, and the 
duty of the bar regarding it, by Judge Herbert F. Goodrich, Chief Justice Lucien 
D. Gardner, Dean Charles T. McCormick, Judge John J. Parker and Professor 


Edmund M. Morgan.* 


By HERBERT F. GOODRICH 


EVIDENCE LAW is receiving much attention 
from the bench and bar these days. At the Chi- 
cago meeting of the House of Delegates of the 
American Bar Association, that body directed 
the Committee on Jurisprudence and Law Re- 
form to study the need for improving the law 
of evidence for the federal courts and added 
“That as a basis for its report the Committee 
consider any relevant proposals by the Supreme 
Court’s Advisory Committees on Rules of Civil 
and Criminal Procedure, recommendations by 
state and other local bar associations after con- 
sultation and discussion, the American Law 
Institute’s Model Code of Evidence, Dean 
Wigmore’s Code of Evidence, and such other 
writings, opinions and advice of jurists, prac- 
titioners and teachers as may prove helpful in 
determining the desirability of evidential re- 
form and its course and content.” In similar 
vein the Special Committee on Improving the 
Administration of Justice, of which the Honor- 
able John J. Parker is Chairman, has recom- 
mended to its various State Committees that 
they make a special study of the Code. A short 
discussion of the matter by Judge Parker ap- 
pears below. 

The American Law Institute adopted its 
“Model Code of Evidence” at its 1942 meeting 
held in Philadelphia. Many sections of the Code 
state existing case law on the subject. Others 
incorporate changes, some slight and some 
rather important. All have been the subject 
of careful and prolonged consideration by Ed- 
mund M. Morgan and John M. Maguire, Re- 
porter and Assistant Reporter, respectively, by 
their Committee of Advisers, and by members 





*Judge Goodrich is a judge of the United States 
Circuit Court of Appeals for the Third Circuit, and 
adviser on professional relations to the American Law 
Institute; Chief Justice Gardner is head of the Supreme 
Court of Alabama; Dean McCormick is the head of 
the law school of the University of Texas; Judge Par- 


at meetings of the Institute. No one needs to 
worry that the project comes from academic 
halls rather than the courtroom. It is true 
that the reporter and some of his advisers are 
presently teachers of law in university law 
schools. But they and others who have partici- 
pated in this piece of work have had a wealth 
of experience in many types of litigation. Peo- 
ple may reasonably differ in their conclusions 
upon the merits of some of the suggestions, but 
they may not fairly shortcut their road to an 
unfavorable conclusion by asserting that those 
who made the proposals did not know what they 
were talking about. 

The American Law Institute does not urge 
the immediate recommendation of the Code as 
a whole by a bar association or its adoption by 
a legislature or a court. Rather, it submits the 
work to the legal profession of the country, on 
its merits, for such action as the bench and bar 
feel prepared to take after the work has become 
known. 

It is a matter of importance to the profession, 
however, that the work shall become known. 
If the provisions of the Code are sound and 
their adoption would be helpful to the law, 
something should be done about making them 
effective. If they are unsound, obviously they 
should not get into legislation or court rule. 
But the determination of the various points of 
view on the question can only be made after 
thorough acquaintance. That can only come 
through careful examination and study. 

Throughout the country committees of bar 
associations in many states are giving the mat- 
ter attention. Space does not permit listing 
them all. There is quoted below an excerpt 
from a statement by the Chief Justice of the 





ker is judge of the United States Circuit Court of 
Appeals for the Fourth Circuit, and chairman of the 
American Bar Association Special Committee on Im- 
proving the Administration of Justice; and Professor 
Morgan is a member of the law faculty of Harvard 
University and draftsman of the American Law In- 
stitute model code of evidence. 
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Supreme Court of Alabama, the Honorable 
Lucien D. Gardner, and there is given a sum- 
mary of a very interesting state-wide organiza- 
tion in Texas by Dean Charles T. McCormick. 
The lawyers in each state will doubtless follow 
the method of examination and report which is 
most convenient to themselves. That such study 
should be made before any opinion, either favor- 
able or adverse, should be expressed seems too 
clear for argument. 


By LUCIEN D. GARDNER 


Whatever differences of opinion may be en- 
tertained as to some of the material changes 
in the law of evidence to be found in this Code, 
the fact of its approval by so well-known an 
authority as the American Law Institute should 
give us pause for thought and study before as- 
suming a critical attitude. 

With this in mind, I appointed last August 
a committee composed of trial judges and able 
practitioners of the bar to make a study of 
this Code, with the end in view that the results 
of their study may be presented by way of re- 
port to the Alabama Bar Association at its next 
annual meeting. Hon. J. Russell McElroy, Pre- 
siding Judge of the Jefferson County Circuit 
Court of this state, has accepted chairmanship 
of this committee, and each member has con- 
sented to give whole-hearted support to the 
study of the question before them. The work 
of this committee will bring this Code of Evi- 
dence more effectively to the attention of the 
lawyers of the State, and in the end no doubt 
will prove an effective step in the advance- 
ment of the administration of justice. 


By CHARLES T. McCorMICK 


Frank Hartgraves, of Menard, Texas, chair- 
man of the Texas subcommittee of the Ameri- 
can Bar Association Special Committee on 
Improving the Administration of Justice, per- 
suaded the authorities of the State Bar to place 
on the program for the first day of the meet- 
ing in Houston, a forum discussion of the Model 
Code of Evidence. Three very able Houston 
lawyers, representing both sides of the docket, 
Tom Martin Davis, Earl Cox, and John Tarlton 
Morrow, were prevailed on to present the Code. 
To the first speaker Chapters 1 to 3 were as- 
signed; to the second, Chapters 4 and 5; and to 
the third, Chapters 6 to 9. Each was requested 
to select only a few rules, of outstanding inter- 
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est, from his respective chapters, prepare his 
discussion in writing, and to confine himself 
to 20 minutes. This plan was faithfully ad- 
hered to by the speakers, and the resulting 
program seems to have been considered decid- 
edly worth listening to by the large number of 
lawyers in attendance. The Institute furnished 
pamphlet copies of the Code so that the audi- 
ence could read the rules as they were being 
discussed. Judge Joseph C. Hutcheson, Jr., 
introduced the speakers, and presided. The 
speakers presented their personal views freely 
about the respective rules, approving some and 
disapproving others, without attempting to ad- 
vocate or condemn the Code as a whole. 

Following this program, the president of the 
State Bar appointed a state-wide committee to 
encourage the further study and discussion of 
the Model Code. Fifty eminent lawyers, se- 
lected from all sections of the state, were placed 
on this committee, with the understanding that 
there was no commitment by the members to 
advocate the Code. The plan followed by the 
committee has been to encourage local bars 
throughout the state to organize forum discus- 
sions by a panel of local lawyers, following 
somewhat the pattern of the discussion at the 
annual meeting. 

As Chairman of this Committee, my appre- 
hension was that there would be insufficient in- 
terest among the lawyers to warrant the hold- 
ing of such meetings. My fear was unfounded. 
A Houston lawyer, Sam Holliday, who attended 
the first forum discussion, became convinced 
that the Code was undesirable, and he prepared 
a pamphlet, ably and vigorously criticizing the 
Code, and has distributed it widely among Texas 
lawyers. The principal focus of his attack is 
Rule 303, which in conjunction with Rules 8, 
105 and 403 to 410, confer upon the trial judge, 
as he conceives, too wide an expanse of discre- 
tionary powers. Mr. Holliday has presented his 
views at bar meetings in Houston and Long- 
view, resulting in the adoption of resolutions 
opposing the Code. 

Panel discussions, with prepared papers by 
local bar members, have been held at Dallas 
and at Edinburg in the Rio Grande Vailey, 
where views, pro and con, were discussed, and 
where, apparently, the discussion will encour- 
age further study and consideration of the Code 
as a whole, 


Another factor which has directed attention 
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to the Code is the adoption, by the Supreme 
Court of Texas, of a new rule of civil procedure 
(Rule 184a) incorporating in the main the 
provisions of the Model Code (Rules 801 to 
805) in respect to judicial notice of the laws of 
other states. 

There can be no doubt that many Texas law- 
yers have become suddenly aware of the exist- 
ence of the Code. It is a matter requiring seri- 
ous study to reach an informed judgment upon 
the merits of the Code. It is to be hoped that 
the patience and deliberation required for such 
study will be forthcoming. 


By JOHN J. PARKER 


At the meeting of the Special Committee of 
the American Bar Association on Improving 
the Administration of Justice, held in Washing- 
ton on October 2, 1943, it was voted to recom- 
mend to the various State Committees that they 
make study of the American Law Institute’s 
Code of Evidence, with the view of advocating 
the adoption of the Code, or such portions 
thereof as it may appear feasible to adopt 
within the state at this time. I am in hopes 
that the State Committees may give serious con- 
sideration to this recommendation. 

The improvement of the rules of evidence is 
one of the most important problems affecting 
the proper administration of justice in the 
courts. The archaic rules prevailing in many 
of the states have done more to destroy con- 
fidence in the processes of justice and to bring 
the administration of justice into disrepute 
with the laity than probably any other single 
cause. They are a hang-over from the “sport- 
ing theory of justice” which formerly prevailed, 
when interested parties were forbidden to tes- 
tify, and when technicalities were seized upon 
as a means of avoiding injustices that might 
otherwise result. These technicalities have long 
outlived their usefulness. A trial now is, or 
should be, a serious inquiry into truth in order 
that justice may be done; and no artificial rules 
should be allowed to veil the truth from court 
or jury. It is upon this modern concept of a 
trial that the Code of Evidence approved by 
the American Law Institute has been built. 

In 1938 a Committee of the Section of Ju- 
dicial Administration, headed by the late Dean 
Wigmore, made a monumental report to the 
American Bar Association on needed changes 
in the law of Evidence. This report will be 
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found at page 570 et seg. of Volume 63 of the 
American Bar Association Reports. It was ap- 
proved not only by the Section of Judicial Ad- 
ministration, but also by the House of Dele- 
gates and the Assembly of the American Bar 
Association. Advocacy of the recommendations 
therein contained is a part of the program 
which the Special Committee on Improving the 
Administration of Justice has in hand. Pro- 
fessor Morgan, who was the reporter drafting 
the American Law Institute’s Code, was a mem- 
ber of the Wigmore Committee; and the Code 
which he has had an important part in drafting 
is in very large measure a codification of the 
recommendations of the Committee. 

I realize, of course, that some provisions of 
the Code will not be acceptable to some of the 
states; but even these states will find that many 
of the provisions embody reforms which they 
are ready to adopt. These provisions have been 
carefully worked out and, as in the case of other 
uniform laws, their adoption in the form sug- 
gested is better than the adoption of somewhat 
similar provisions differently expressed. Pro- 
fessor Morgan and the American Law Institute 
have done an outstandingly able piece of work 
in compiling the Code. Those of us who are 
interested in improving the administration of 
justice in our courts can do no less than give 
it careful study. 


By EDMUND M. MorGAN 


Any thoughtful lawyer who will merely 
thumb the pages of Wigmore will be convinced 
that the existing law of evidence is in hopeless 
confusion. If he will make more than a cursory 
examination, he will find that the confusion can- 
not be cured by the process of Restatement. It 
is. true that for a large part of the subject, 
published judicial decisions can be found stat- 
ing sane and sensible rules, which might be 
incorporated into what might be called a re- 
statement; but many of these could not hon- 
estly be said to represent accepted views of 
courts of last resort. As for the remainder, it 
contains so many refinements and inconsisten- 
cies due to historical accident and sporadic at- 
tempts to avoid ridiculous results in specific 
cases that the only relief lies in legislation. 
Consequently the Amerian Law Institute has 
presented not a Restatement of Evidence but a 
proposed Code. 

The Institute, in framing and adopting the 
Code, frankly proceeded on the theory that 
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the Code is to be administered by honest and 
intelligent judges assisted by capable counsel 
who have a decent regard for the ethics of the 
profession, and that the trier of fact, whether 
jury or judge, will have the capacity to hear, 
consider and fairly evaluate all data which rea- 
sonable men would use in the solution of similar 
problems in every-day life. Those lawyers and 
judges who utterly reject this theory will not 
care to make a critical study of the Code as a 
whole, for it is shot through with provisions 
that will not work with an incompetent judge 
and a jury of morons subjected to the blunder- 
ing and wiles, or worse, of incapable, crooked 
advocates. But those of bench and bar who 
believe that a trial should be and can be made 
a rational investigation for the speedly deter- 
mination of a dispute will confer a service 
upon the profession by scrutinizing the Code 
and, in so far as it merits approval, seeking 
to have it put in operation. For them no argu- 
ment will be needed for the many provisions 
which merely clarify existing law or embody 
those of conflicting judicial views which have 
met commendation by the ablest judges and 
textwriters. They will, however, want to ex- 
amine with some care the proposals which cut 
deeply into currently accepted doctrines. It 
is suggested that they should give attention to 
the following matters. 


1. As to Witnesses. The rule which forbids 
a party to impeach his own witness is abolished. 
It probably has its origin in the fact that when 
a party was first permitted to present data 
through ordinary witnesses, he was regarded as 
exercising an extraordinary privilege and con- 
sequently could not be heard to say that his 
witnesses were unworthy of credit. Today hon- 
est litigants do not choose their witnesses. The 
reason for the rule is gone; courts and com- 
mentators have expressed strong disapproval of 
it, and the feeble attempts in some modern opin- 
ions to rationalize it only serve to demonstrate 
its unsoundness. 


Every person with capacity to express him- 
self so as to be understood by judge and jury 
and with capacity to understand the duty of a 
witness to tell the truth is qualified to be a 
witness. This is contrary to those statutes 
which prevent an interested person from testi- 
fying in an action against the estate of a de- 
ceased or an incompetent. The lawyers with 
experience under both systems, like those prac- 
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ticing in both New York and Connecticut, were 
unanimous in supporting the rules and in con- 
demning the restrictive statute. To determine 
whether such a statute does more harm than 
good and whether the rule represents a wise 
policy requires both investigation and delibera- 
tion. The Bench and Bar owe a duty to liti- 
gants to give the matter careful thought. 

2. Exclusion of Evidence. Rule 303, which 
really makes articulate current practice among 
able and conscientious judges, gives the trial 
judge discretion to exclude otherwise admissi- 
ble evidence if he finds that its legitimate pro- 
bative value is so little as to be outweighed 
by the risk that its admission will cause unfair 
surprise, undue prejudice or confusion of issue. 
Some objection has been made that this puts 
too much power in the trial judge. If trial 
judges have the capacity to try and decide fairly 
without juries the complicated and important 
questions of fact in equity suits involving huge 
sums, do they lose that capacity when trying 
jury cases? The question of the honesty and 
ability of the trial bench in this country lies 
at the very root of every problem of procedural 
reform. The time has come when lawyers 
and judges should face it squarely. 


3. Expert and Opinion Evidence. Chapter 
5 clears up the confusion in the decisions as 
to the admissibility of lay opinion, and elim- 
inates much of the futile effort to distinguish 
between statements of fact and statements of 
inference, conclusion or opinion. As to expert 
testimony it embodies substantially the Uniform 
Expert Testimony Act, which was drawn after 
thorough study and has been approved by lead- 
ing lawyers, judges and commentators. The 
need which this chapter attempts to meet is 
great and is universally recognized. Has the 
Institute succeeded in drafting a suitable solu- 
tion? This the bench and bar should speedily 
determine. No solution will be found or made 
operative without their aid. 


4. Hearsay. This is not the time or place 
for an extended discussion of the confusion in 
existing rules, or their artificialities, imprac- 
ticabilities and inconsistencies. The Code 
makes admissible hearsay declarations of all 
declarants who are present at the trial and 
subject to cross-examination. It makes ad- 
missible hearsay declarations of declarants who 
are unavailable. It thus renders inadmissible 
only hearsay by declarants who are available 
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and not present for cross-examination. The 
first of these provisions carries no dangers 
which cannot be guarded against by cross- 
examination. It eliminates these absurdities 
now found in the decisions governing the use 
of prior contradictory and prior consistent 
statements of witnesses. Sufficient safeguards 
against abuse are found in Rule 303, above de- 
scribed. 


The second provision is so radical as to 
shock the usual trial lawyer. Its wisdom or 
unwisdom cannot be determined by emotional 
reaction against the unorthodox or by conjur- 
ing up horrible examples of possible perjury. 
Both investigation of the workings of the Mas- 
sachusetts statute, of the English rules, and of 
experience in the more orderly of administra- 
tive tribunals, and thoughtful consideration of 
the hampering effect of the haphazard enforce- 
ment of the existing law upon intelligent in- 
vestigation will be necessary. If the proposed 
rule goes too far, to what extent should it be 
limited? The members of the profession owe 
it to themselves and to the public to grapple 
with this problem and find some workable so- 
lution. 


5. Presumptions. The law on this subject 
has become so confused and erratic that almost 
any action by the trial court in dealing with 
it invites appeal. The Code adopts the rule 
advocated by Thayer and accepted in numerous 
pronouncements by the United States Supreme 
Court. That Rule gives to the establishment 
of the basic fact of a presumption the effect of 
putting on the opponent the burden of introduc- 
ing evidence sufficient to justify a finding of 
the non-existence of the presumed fact. Only 
that and nothing more. The rule is simple and 
easy to apply, but gives a presumption the min- 
imum possible effect. The question is whether 
simplicity and ease of application are procured 
at too great expense. 

As to the form of the Code, it is to be noted 
that it is so drafted that it can be adopted as 
a body of rules by those courts which have 
the power to regulate evidence and procedure 
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by rule or can be enacted as a code of evidence 
by a legislature. 

As to substance many of its provisions are 
such as would be embodied in a restatement 
were the American Law Institute undertaking 
a Restatement of the Law of Evidence similar 
to that of the Law of Contracts or of Trusts. 
This is not to say that any one of these pro- 
visions is universally accepted, but it does mean 
that none of them is universally rejected. Un- 
less Bench and Bar institute a procedure for 
quickly disclosing the matters really in dispute 
between litigants and for a speedy, inexpensive 
and sensible trial and final determination of 
those matters, potential litigants will justifiably 
resort to other tribunals, official and unofficial. 
To say that the courts have not and cannot get 
personnel competent to use such a procedure is 
to confess that our system of administration 
of justice has completely broken down. 





A New Use for the Rule-Making Power 


The JOURNAL’S attention has been called to 
Order No. 5 of the Supreme Court of South 
Dakota, dated September 12, 1942, and pub- 
lished in 5 N. W. (2d) VII, wherein that court 
adopts as a rule of court the exact text of the 
Uniform Expert Testimony Law. 

Here is a precedent worthy of being followed. 
In the considerable number of states where the 
highest court possesses rule-making power, and 
the somewhat lesser number where the court is 
willing to exercise that power, this and other 
recommendations of the Commissioners on Uni- 
form State Laws dealing with subjects within 
the scope of that power can be adopted at any 
time without resort to legislation. 





Correction 

The version of the Missouri Judicial Confer- 
ence bill printed in the August JOURNAL was as 
originally introduced and not its final form as 
there stated. As enacted, Section 9 was amended 
to provide that for the time being the clerk of 
the supreme court should serve as executive 
secretary. 





The pursuit of the legal profession involves a happy combination of the in- 


tellectual with the practical life. 


The intellectual tends to breadth of view; the 


practical to that realization of limitations which are essential to the wise con- 


duct of life—Louis Brandeis. 
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Judge Parker’s Committee Organizes for Year 


Plans for the year’s work of the American 
Bar Association’s Special Committee on Im- 
proving the Administration of Justice were 
made at a meeting called by Judge John J. 
Parker, its chairman, in Washington, October 2. 

Chief Justice James P. Alexander of the 
Supreme Court of Texas, and the Honorable 
Edward R. Finch, former judge of the New 
York Court of Appeals, were elected vice-chair- 
men to relieve the chairman of a portion of 
the responsibility for the work in the south- 
western and northeastern states, respectively. 
James P. Economos, chairman of the Junior 
Bar Conference and secretary of its Traffic 
Court Committee, was elected secretary of the 
committee. 

In addition to those just named, the meeting 
was attended by Joseph W. Henderson, presi- 
dent of the American Bar Association; Judge 
Orie L. Phillips, chairman of the Section of 
Judicial Administration; Professor James J. 
Robinson, chairman of its Section of Crim- 
inal Law; William Doll, chairman of the 
Section of Bar Activities; Roscoe Pound, dean 
emeritus of Harvard Law School; Glenn R. Win- 
ters of the American Judicature Society; Henry 
P, Chandler, Elmore Whitehurst and Will Shaf- 
roth of the Administrative Office of the United 
State Courts; Carl B. Rix of the Milwaukee 
bar, and Judge Bolitha J. Laws of the United 
States District Court for the District of Co- 
lumbia. 


_ “Certain sections of the American Bar Asso- 
ciation,” President Henderson told the group, 
“are known as ‘bread and butter’ sections, be- 
cause of their close connection with the work by 
which the lawyer earns his living. In my opin- 
ion, the work in which this committee is en- 
gaged qualifies it for inclusion in the ‘bread 
and butter’ class. 

“T have asked every member of the House 
of Delegates and every state bar president for 
suggestions regarding the improvement of the 
administration of justice, and I have talked 
with hundreds of lawyers about it at state bar 
meetings. I find most of them concerned about 
the loss of judicial business from the courts. 
They are anxious to see judicial procedure put 
in shape so that lawyers can again take care 
of their clients’ legal affairs in the courts, and 


to see an early solution of the problems of the 
administrative tribunals. I intend to devote 
a great deal of my time.during the coming 
year to these important matters, and will wel- 
come | the assistance that this committee can 
ive. 

The committee’s program, set forth in the 
report of the Section of Judicial Administra- 
tion, pages 517-656 of the 1938 Annual Re- 
port, was the subject of extended discussion. 
Dean Pound stressed the importance of judicial 
rule-making power, judicial councils, and the 
improvement of small claims courts, suggesting 
in the latter connection a study of the English 
county court system. Mr. Chandler urged con- 
tinued efforts to extend the use of pretrial con- 
ferences, and suggested that the committee 
consider improvements in the methods of sen- 
tencing and treatment of persons convicted of 
crime. Although selection of judges is the spe- 
cial field of another American Bar Association 
committee, Judge Finch suggested that the im- 
portance of that topic warrants this committee’s 
closest cooperation with judicial selection proj- 
ects wherever possible. 

So far as possible under current transporta- 
tion restrictions, the committee decided to pro- 
mote the holding of procedural institutes in 
territories where they are most needed, and to 
cooperate with the state bar associations in pre- 
senting the committee’s program at state bar 
conventions. A speakers’ panel has been in ex- 
istence for the past year, and it will be ex- 
panded and its services made available to inter- 
ested groups. 

The committee voted to recommend the Amer- 
ican Law Institute Code of Evidence and the 
proposed Federal Rules of Criminal Procedure 
for study with a view to adoption in whole or 
in part by the states, and to endorse the pro- 
gram of the Junior Bar Conference and the 
Section of Judicial Administration to improve 
the administration of justice in traffic and other 
inferior courts. 

The following were elected chairmen of state 
subcommittees for the ensuing year: 

Alabama—Hon. Lucien D. Gardner, Chief 
Justice, Montgomery. 
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Arizona—Theron J. Byrne, Esq., Bank of 
Arizona Bldg., Prescott. ; 

Arkansas—J. F. Loughborough, Esq., Box 
1190, Little Rock. 

California—Loyd Wright, Esq., 
Trade Bldg., Los Angeles. 

Colorado—Wilbur F. Denious, Esq., Equitable 
Bldg., Denver. 

Connecticut—Hon. Ernest A. Inglis, Middle- 
town. 

Delaware—William Prickett, Esq., Equitable 
Bldg., Wilmington. 

District of Columbia—Hon. Bolitha J. Laws, 
District Court of the United States, Washing- 
ton. 

Florida—Daniel H. Redfearn, Esq., DuPont 
Bldg., Miami. 

Georgia—John B. Harris, Esq., Georgia Cas- 
ualty Bldg., Macon. 

Idaho—Hon. James F. Ailshie, State House, 
Boise. 

Illinois—William H. Dillon, Esq., Title and 
Trust Bldg., Chicago. 

Indiana—Louden L. Bomberger, Esq., Ruff 
Bldg., Hammond. 

Iowa—Burt J. Thompson, Esq., Forest City. 

Kansas—George Siefkin, Esq., Fourth Na- 
tional Bank Bldg., Wichita. 

Kentucky—Charles S. Adams, Esq., Coving- 
ton. 

Louisiana—Henry P. Dart, Jr., Esq., Canal 
Bank Bldg., New Orleans. 

Maine—Frank H. Haskell, Esq., 8842 Ex- 
change St., Portland. 

Maryland—Frederick W. Brune, Esq., Balti- 
more Trust Bldg., Baltimore. 

Massachusetts—Nathan P. Avery, Esq., 56 
Suffolk St., Holyoke. 

Michigan—George E. Brand, Esq., Barlum 
Tower, Detroit. 

Minnesota—Hon. John B. Sanborn, U. S. 
Circuit Judge, St. Paul. 

Mississippi—Phil Stone, Esq., Oxford. 

Missouri—Hon. Laurance M. Hyde, Supreme 
Court, Jefferson City. 

Montana—Julius J. Wuerthner, Esq., Ford 
Bldg., Great Falls. 
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Nebraska—Hon. Robert G. Simmons, Chief 
Justice, Lincoln. 

Nevada—C. R. Pugh, Esq., 315 Byington 
Bldg., Reno. 


New Hampshire—Robert W. Upton, Esq., 
Concord. 


New Jersey—Sylvester C. Smith, Jr., Esq., 
Prudential Bldg., Newark. 

New Mexico—Carl H. Gilbert, Esq., A. B. 
Renehan Bldg., Santa Fe. 

New York—Hon. Edward R. Finch, 36 W. 
44th St., New York. 

North Carolina—Julius C. Smith, Esq., Jef- 
ferson Stan. Bldg., Greensboro. 

North Dakota—Hon. W. H. Hutchinson, U. S. 
District Judge, Wahpeton. 

Ohio—Hon. Murry Seasongood, Union Cen- 
tral Bldg., Cincinnati. 

Oklahoma—David I. Johnston, Esq., 
Commerce Exchange Bldg., Oklahoma City. 

Oregon — Hon. George Rossman, Supreme 
Court, Salem. 

Pennsylvania—Hon. George W. Maxey, Su- 
preme Court, Scranton. 

Rhode Island—Henry C. Hart, Esq., Hospital 
Trust Bldg., Providence. 

South Carolina—Douglas McKay, Esq., Caro- 
lina Life Bldg., Columbia. 

South Dakota—Dwight Campbell, Esq., Mil- 
waukee Station, Aberdeen. 

Tennessee—Hon. Walter Chandler, Mayor, 
Memphis. 

Texas—Frank Hartgraves, Esq., Menard. 

Utah—Waldemar Q. Van Cott, Esq., Walker 
Bk. Bldg., Salt Lake City. 

Vermont—Lawrence C. Jones, Esq., Service 
Bldg., Rutland. 

Virginia—Stuart B. Campbell, Esq., Wythe- 
ville. 

Washington—W illiam G. McLaren, Esq., 
Dexter Horton Bldg., Seattle. 

West Virginia—Arthur Dayton, Esq, 
Charleston. 

Wisconsin—Hon. A. W. Kopp, Platteville. 

Wyoming—William O. Wilson, Esq., Majestic 
Bldg., Cheyenne. 


886 





We shall have no substantial improvement while the responsibility for the 
result is laid directly to the judge of first instance and while with that respon- 
sibility he is not given the power more unconditionally to control the result. 
There is in my judgment no substitute for capable trial judges with large 


powers.—Learned Hand, J. 
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Wartime Opportunities inLegal Aid Work 


JOHN S. BRADWAY* 


“The weakness of the volunteer individual legal aid system is the unbridged 
gap between the willing lawyer and the uninformed or timid client. The bridging 


process calls for an organization.” 


IN PEACE TIME, the phrase “legal aid work” 
brings to mind a humanitarian activity of the 
organized bar, carried on as a part of its pub- 
lic relations program. Organized legal aid 
work has not advanced very far beyond the 
municipal boundaries of our large urban cen- 
ters. The traditional machinery for admin- 
istering this form of professional service to the 
community has been: a specialized law office, 
staffed by full time lawyers and clerks, and 
caring for an unending succession of cases, rep- 
resenting every sort of human trouble. The 
clients belong to a class of persons who have 
legally meritorious problems but are not able 
to pay a fee. One reason for the compara- 
tively slow advance of the movement into the 
smaller towns and the rural counties has been 
the argument of the local lawyer that his office 
door is always open to the impecunious appli- 
cant, and that he supplies the necessary answer 
to the problem. 

In war time, the phrase “legal aid work” has 
brought to some observers an enlarged con- 
cept of the urgency of the community need and 
the nature of a desirable remedy. The object 
in peace as in war is the same: to see that 
everyone receives the equal protection of the 
law; but now we talk in terms of keeping up 
the morale of the needy serviceman and his 
family. The need in less thickly settled areas, 
appears more wide-spread than we had realized. 
The machinery for handling the work has been 
augmented to its great advantage by state bar 
association committees on war work and on 
legal aid work.? 





*Professor of Law and Director of the Legal Aid 
Clinic, Duke University; retired secretary of the Na- 
tional Association of Legal Aid Organizations. 

1. The National Association of Legal Aid Organiza- 
tions in 1940 published a “Tentative Bibliography of 
Material on Legal Aid Work.” A brief statement will 
be found in E, L, Brown, Lawyers and the Promotion of 
Justice, $253 Russell Sage Foundation 1938. 

2. See for the work of the American Bar Associa- 
tion monthly references in the Journal. See also the 
“war letter” published monthly by the Committee on 


These committees are able to reach into every 
county and to care for individual local problems. 
In addition the armed forces have established 
legal assistance officers at the various military 
camps and naval stations.* There is now, for 
the first time, something approximating a na- 
tional coverage. The servicemen and their 
families have turned up for solution many do- 
mestic problems; but still some of them are 
victims of shrewd neighbors who are willing to 
take advantage of a man in uniform when he 
is not available to protect his rights.* 

War time legal aid work is teaching us two 
lessons: first, that the volunteer system of pro- 
viding legal aid, in spite of the traditions sur- 
rounding it, is not a complete and adequate 
answer to the community need; second, that the 
system of legal aid work for servicemen, as it 
now exists, may by a little thought and effort, 
be made into a permanent establishment which 
will be a credit to the post-war bar association 
as well as to the individual lawyer who is now 
contributing his time and skill. These two les- 
sons present us with a challenge and an 
opportunity. 

If we act now, a valuable community resource 
will be made permanent. If we allow the oc- 
casion to pass without action the task of legal 
aid promotion in peace time will be long and 
hard. It would appear that the desirable and 
necessary steps at the present moment are 
neither revolutionary, expensive, nor laborious. 
They consist merely: in ascertaining the ma- 
jor weaknesses of the volunteer type of legal 
aid service by individual lawyers; and, in sup- 
reer 
Coordination and Direction of the War Effort: as an 
example of the work within a state see Reports of the 
Committee on Legal Aid Work of the North Carolina 
Bar Association—43 Rep. 22 (1941); 44 Rep. 133 
(1942) ; the 1943 report is not yet in print. 

3. War Department Circular No. 74. Navy Depart- 
ment Circular R 1184. 

4. The National Association of Legal Aid Organiza- 
tions collects records showing the source, nature, and 


disposition of the cases received by the member agencies. 
There is a wide variety. 
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plying a simple remedy for which there is re- 
spectable precedent in our sister field occupied 
by the medical profession.5 


The weakness of the traditional volunteer 
system of legal aid work does not lie with the 
lawyer. He is ready and willing to serve. But 
if the applicant does not push open his office 
door he can hardly be expected to engage in 
solicitation of legal business even though he 
expects to charge no fee.* The obstacle lies in 
the client’s mind or in our lack of understand- 
ing of the motives which impel him. It is easy to 
assume that the legal aid client is a litigious, 
turbulent fellow who wants something for noth- 
ing. That sort of person will not hesitate to 
demand all his rights under any system. But 
information is increasing from many sources 
that a large number of legal aid clients never 
do take advantage of this community resource, 
not because their rights are not invaded but 
because of their lack of knowledge and their 
shyness, timidity or feeling of helplessness. 
The Philadelphia Neighborhood Law Office re- 
ports that in its first year of operation over 
80% of its applicants had never been to a law 
office before.’ The new war agencies in the 
legal aid field have been able, in a variety of 
ways, to bring the availability of their exist- 
ence to the attention of servicemen and their 
families who never before had entered a 
lawyer’s office.® 


Workers in legal aid societies have long 
realized that many of their clients must under- 
go an educational process before they can de- 
velop enough courage to come for aid. They 
find it necessary to learn: that they have legal 
rights and that these rights are being affected; 
that lawyers are ready and willing to aid; that 
a particular lawyer will be available at a par- 
ticular time and place. Also they need to over- 





5. In the medical field the Public Health Services 
and Insurance Companies have been and are doing an 
elaborate educational service. The free clinics, dis- 
pensaries, and out-patient departments are agencies 
where able and public spirited physicians may render 
purely professional service. But there is no reason to 
expect the physicians alone to support these free agen- 
cies or to take these free patients in their own offices. If 
the lawyer contributes his time and skill that is enough. 

6. The Committee on Ethics of the American Bar 
Association in its opinions—such as 169, 205, 227, has 
distinguished between bona fide legal aid organizations 
and agencies designed to feed lucrative legal business 
to the office of a particular lawyer. 

7. Joseph M. Weresch “The Legal Five and Dime.” 
42 Reader’s Digest, March 1943. 
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come what must, in some cases, be a major 
obstacle, the embarrassment of sitting in a 
law office along side of clients who pay a fee. 


The weakness of the volunteer individual 
legal aid system is this unbridged gap between 
the willing lawyer and the uninformed or timid 
client. The bridging process calls for an or- 
ganization—but not necessarily a specialized, 
costly, big city legal aid society. Rather the 
fundamentals of the remedy, in their simplest 
form, appear to be: a definite place where the 
work is centered, so that it can be readily 
located by those who may not read newspapers; 
a definite time, so that neither lawyer nor client 
shall waste this valuable commodity; a definite 
person in charge so that responsibility may be 
fixed and records kept to tell us whether we 
are winning or losing the war. Supervision by 
the local bar association will insure standard 
service and the adoption of proper policies.® 

Translating these generalizations into specific 
recommendations we find a legal aid organiza- 
tion, basically may consist of: a receptionist 
and a committee of volunteer lawyers under 
supervision of the bar association. The recep- 
tionist should be paid but the remuneration 
need be only nominal. He or she may be em- 
ployed on a part time basis—perhaps as little 
as a few odd moments a day amid other duties, 
during which applicants are received, admin- 
istrative and clerical work attended to, aid is 
given the applicant in organizing and marshal- 
ling confusing facts, the question of ability to 
pay is explored and answered, persons not en- 
titled to the free service are declined, and those 
eligible are referred in rotation, or in some 
other suitable fashion, to the members of the 
lawyer’s committee. The receptionist is of 
major benefit to the client and in due course 
will bridge the gap. But the plan also benefits 





8. The War Work Program has received publicity 
in newspapers and on the bulletin boards of military 
and naval establishments. If the town crier of an 
earlier day were still available he could do much in 
this direction. 

9. There are three publications primarily devoted to 
a consideration of the structural aspect of the Legal 
Aid Organization : 

Legal Aid Bureaus: A manual of practice published 
by the Public Administration Service, Chicago. 

Forms of Legal Aid Organizations in middle sized 
cities and smaller communities published by the National 
Association of Legal Aid Organizations. 

The Work of Legal Aid Committees of Bar Associa- 
tions published by the Legal Aid Committee of the 
American Bar Association. 
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the public spirited lawyer who wants to pull his 
weight but would like to have the weight fairly 
distributed and not resting too heavily upon 
his own shoulders. The bar association bene- 
fits by a share in the public esteem which, in 
the past, has been given exclusively to the in- 
dividual lawyer. Other organizations inter- 
ested in charity and public welfare receive the 
aid of a new and valuable community resource 
which heretofore they may not have made use 
of.1° The community chest in many centers will 
be able to find the few dollars necessary to take 
care of the very modest expenses. 

The need for organized legal aid work even 
in rural areas as shown by the war conditions 
is considerable. The volunteer system in peace- 
time is not adequate because of the gap between 
the willing lawyer and the needy but unin- 
formed client. The remedy suggested here does 





10. The sources from which legal aid clients are re- 
ferred to the established legal aid organizations are 
classified by the National Association of Legal Aid Or- 
ganizations. They include: 

Governmental officials 
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no violence to the existing system. It supple- 
ments and provides a basis for more compre- 
hensive professional service. The duty of lead- 
ership in such case rests squarely upon the Bar. 
One of the obligations which goes with the ex- 
clusive privilege to practice law is the duty to 
see that everybody secures the equal protection 
of the law. What is everybody’s business tends 
to become nobody’s business unless something 
is done about it. The suggested program, pro- 
vided the bar acts promptly, will fix responsi- 
bility and without too much effort will provide 
an adequate remedy for a need which is as great 
as any of those which afflict the individual. The 
significance of morale in peacetime should not 
be overlooked. In a republic the individual is 
all the better citizen for having a confidence, 
based on personal experience, that his own 
rights will be protected as well as any man’s. 





Professional men and organizations 
Social Service and Welfare Agencies 
Business organizations 

Newspapers 

Individuals. 





John Henry Wigmore 


ALBERT KOCOUREK 


As PRESIDENT SNYDER stated in his sad an- 
nouncement, Dean Wigmore had been for half 
a century a distinguished servant of the uni- 
versity. He was buried with military honors in 
Arlington cemetery on the 28th of April. He 
had brought renown to the University. He had 
been loyal to the university in times of stress 
and strain. It is known that several times 
there had been offered to him posts of honor 
and material rewards in other institutions that 
would have attracted a man of lesser institu- 
tional loyalty. An executive of a great uni- 
versity once said, “These—————universities 





Editor’s Note: This appreciation of Colonel Wig- 
more was written for the Northwestern University 
Alumni News (May, 1943). Professor Kocourek is a 
professor emeritus of Northwestern University law 
school, and served with Wigmore on that faculty for 
—- years. 

igmore is an English name. The little town of 
Wigmore is in the “West Country,” in the county of 
Hereford. A good atlas shows the name and location 
of the village, close to the Welsh border. When I was 
in England sixteen years age I made it an object to 


have a way (meaning their financial re- 
sources) ; they usually get what they want.” 
The rule failed in Dean Wigmore’s case. His 
attachments to individuals or institutions were 
single and irrevocable, at least on his side. If 
a rupture came from the other, nothing this 
side of heaven would ever again move it. 
Dean Wigmore was so long a familiar figure 
about the university in Evanston and Chicago 
that he was taken for granted as an able 
scholar, an urbane gentleman and a man of 
polite accomplishments. He was accepted 





visit it. Wigmore Castle, not far from the village, was 
built at the top of a range of hills, facing a broad plain 
to the north. The location would enable the patron 
to observe the fields and gardens of his retainers, and 
to protect them. The ruined castle is impressive, though 
only parts of the massive stone walls remain. I ob- 
tained excellent photographs of the ruins, and of the 
quaint little stone church in the village. 

If the name Wigmore is Saxon, then the castle was 
built before the Conquest, and the soldier who was 
given possession naturally was known by the name of 
his demesne.—H, H. 
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through long habit as one accepts the air or 
sunshine. He was a man of elegant manners, 
tall, blue-eyed, erect, alert and self-contained. 
Not many saw beyond the externals regularly 
expected of those who fashion university life. 

Few knew the real stature of the modest, 
well-groomed, fine-featured and _intellectual- 
looking man who in the Evanston days always 
carried a green cloth bag. They could not 
know of the depth, and breadth of his learning 
—certainly not from any disclosures on his 
part. 

On principle, Dean Wigmore rarely used the 
pronoun “I.” Even his colleagues at frequent 
intervals throughout the long train of years first 
learned from outside sources of this or that new 
achievement or accomplishment. Dean Wig- 
more himself seemed to have a horror naturalis 
of speaking of what he had done. 

There is some indication that he may have 
had a premonition of his early death. The 
last three years of his life were years of furious 
activity. In that period he put out a new, 
greatly enlarged edition of his Treatise on Evi- 
dence in 10 large volumes (about 8,000 pages). 

He published also two new volumes: the 
Kaleidoscope of Justice and a work on Inter- 
national Law and Practice. In the same period, 
two volumes were published dealing with the 
law of the Tokugawa Shogunate (1603-1867). 
In a recent letter he spoke of the “tragic” fact 
that the remainder of this work (14 additional 
volumes) would not appear in his lifetime. 

As further bearing on our theme, in the same 
period he published his conclusions on the Lan- 
franc problem, an historical riddle, which he 
had pondered more than 30 years. And, again, 
in the same period he published a renewed con- 
sideration of The Pledge-Mortgage Idea in Ro- 
man Law in the light of a great body of writing 
on interpolations in the Roman texts that has 
appeared in recent decades. 

As if this phenomenal output were insuffi- 
cient, in the same period he wrote various other 
articles, book reviews, etc., and continued nu- 
merous widely-ramified activities. We venture 
the confident assertion that this record of highly 
competent productivity has never been matched. 

Why this feverish haste? Why this remark- 
able exaltation of the spirit adequate to achieve 
a Herculean task? To say that he wanted to 
complete the record tells us nothing. 


In the Kantian dichotomy of pure reason and 
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practical reason, Dean Wigmore chose the lat- 
ter. In speaking of abstractions he once said he 
had found he “was not congenitally apt to much 
of that material.” Yet while professing a dis- 
trust of generalization, as did Holmes, the fact 
remains that he produced various beautiful and 
valuable examples. What he probably meant 
was that he had no flair for abstractions of the 
Hegelian type. 

He had produced 42 volumes of original 
writings (including one book of 16 piano com- 
positions) ; 7 volumes of case-books and other 
compilations (containing additional original 
matter); and 30 volumes of edited works (in- 
cluding translations, introductions and other 
original matter). Excluding earlier editions and 
supplementary volumes, his published output, 
so far as now known, mounts to the imposing 
total of 79 volumes. 


Publication of his Treatise on Evidence 
(1904-05)—the product of 10 years of monastic 
toil—had the effect of quickly raising him from 
the rank of a promising but somewhat obscure 
scholar and teacher to the rating of one of the 
great masters of the law. Honors came rapidly 
and abundantly and they were repaid and jus- 
tified again and again by new labors and a 
stupendous literary output of the highest tech- 
nical and scientific excellence. 


The degree LL.D., was conferred on him by 
the Universities of Wisconsin, Harvard, (and 
later) Louvain, Northwestern and Lyon. He 
was a Distinguished Service medalist of the 
United States government and gold medalist of 
the American Bar association. There was pre- 
sented to him a Festschrift (Wigmore Celebra- 
tion Legal Essays). He was nominated by two 
member states of the League of Nations for a 
seat in the Permanent Court of International 
Justice. (Dean Wigmore declined this nomi- 
nation.) A full recital of all these honors 
would be another Homeric catalogue of ships. 

Dean Wigmore was organizer and founder 
of the American Institute of Criminal Law and 
Criminology, of Air Law institute and of the 
Scientific Crime Detection laboratory. He was 
one of the instigators of the Inter-American 
Bar association and of the American Judicature 
society and consultant of the American Law 
institute. 

In the field of law and especially in the field 
of comparative law, the consensus of informed 
opinion had already accorded to Dean Wigmore 
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the high rank of “our first legal scholar.” On 
Wigmore, the man, a brief discursive word 
must here suffice. 

How he actually succeeded in producing so 
much is something of a mystery. He never 
seemed to be busy. His bearing always was 
characterized by poise and serenity. His ges- 
tures reminded one of a Brahmin priest (as 
described in the code of Manu.) He was ac- 
cessible to anyone without the slightest cere- 
mony. He was familiar with many languages 
including Arabic, Japanese and Russian. 

At work he reminded one of the easy mo- 
tion of the long driving shaft of a powerful 
machine resting on oiled bearings. He 
had lived beyond his 80th year and he had es- 
caped the torque of genius—that twisting of 
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mind, body, character or behavior which often 
afflicts men of great productive powers. 

Dean Wigmore was the last Mid-Victorian. 
He lived in a new world but he was not of it. 
He also was one of the last great figures of a 
great system of law—the system of highly in- 
dividual rights known as the Common Law 
which had already reached its pinnacle in the 
time of Baron Parke and was definitely on the 
decline in the 1890s. Dean Wigmore was a 
man of many brilliant facets but he displayed 
them, sans facons. 

But for a stupid mischance he might have 
lived into his nineties like his senior contem- 
poraries, Holmes and Pollock. Fata obstabant. 
In a short hour the world of legal science 
shrank to a small and poorer dimension. 





Simplification of Court Records 


RALPH R. 


IN VIEW OF the growing interest in making the 
administration of justice more efficient, it is 
surprising that comparatively little attention 
has been directed toward simplifying court 
records. During 1941, the writer had occasion 
to study the record systems of six of the highest 
state courts in Cook County, Illinois, while 
directing an official budgetary and administra- 
tive survey of the offices of the clerks of those 
courts.! One of the most outstanding observa- 
tions was the number of unnecessary records 
kept. In many instances, statute or rule of 
court made it mandatory for the clerk to install 
certain specific dockets. However, it was found 
that from 45 to 100 per cent of the records were 
not specifically prescribed by either statute or 
court rule but were installed by the clerks 
pursuant to general provisions of law.? In 
other words, the clerks were in effect told to 
use their ingenuity in devising adequate books 
and other means of recording and preserving 
the court’s proceedings. 

Here was a definite administrative responsi- 
bility. Unfortunately, this responsibility had 





1. See Cook County Budget Survey Staff Reports 
on the offices of the clerks of the Circuit, Superior, 
Probate, County, Criminal, and Juvenile Courts (1941). 
At the time this article was written, these reports had 
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been met in a very ineffectual way. As the 
occasion required, brand new records were set 
up with little thought given to the possibility 
of consolidating them with or eliminating exist- 
ing ones. As a result of this practice, both the 
present day clerks, who inherited the situation 
from their predecessors, and the public, which 
has been confronted with it for years, now find 
themselves overwhelmed with a staggering 
number of records. 

The worst offenders were the clerks of the 
Criminal Court. The incumbent, because of the 
lack of administrative foresight of former 
clerks, maintains seventy-seven record books 
none of which is specifically provided for by 
statute and only two of which are required by 
court rule. These two are the index record, 
consisting of a card index of all pending cases, 
and the rules of the Criminal Court. About 
ten of the remaining seventy-five are separate 
memorandum books and indices which accom- 
pany the record books. Certainly these could 
be readily consolidated. A detailed analysis of 
the record system revealed an unnecessary 





not yet been released to the general public by the Sur- 
vey Commission, 127 N. Dearborn St., Chicago, III. 
2. See Table I. 
*Of the New York bar. 
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number of books many of which differed from 
others only in the minutest detail. Further- 
more, all were spread of record in the Common 
Law Record and entries were made in the clerk’s 
journal. In very many cases, also, the original 
document was retained in the case jacket. Ac- 
cordingly, we recommended that some twenty- 
seven records either be eliminated entirely or 
combined with others, and that a permanent 
record be kept by photostating or microfilming 
the original papers. 

There were numerous instances of duplication 
of entries that served no particular purpose 
except perhaps that of providing another place 
where a record of some occurrence might be 
found. The constant checking and rechecking 
of records in this office, which consumed about 
forty per cent of the time of the clerks, bore 
mute testimony to the overindulgence in record- 
keeping. Compliance with our recommendations 
would result not only in savings in time, 
personnel and money to the office, but would be 
a boon to the public from the standpoint of 
convenience. Furthermore, the records would 
be adequately protected from errors, loss, theft, 
fire, and other hazards. 

In the other court clerks’ offices, similar con- 
ditions were found. For example, in the office 
of the clerk of the Circuit Court, clerks main- 
tained the Municipal Court Transcript Record, 
the Index to Municipal Court Transcripts, the 
Justice of Peace Transcript Record Book and 
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these was needed since clerks recorded all judg- 
ments in the Judgment Docket. 

In the Juvenile Court clerk’s office, which is a 
branch of the Circuit Court clerk’s office, there 
were about forty record books of printed forms 
kept for each type of decree issued and for each 
institution to which a child might be committed. 
Many of these were almost alike, except for 
slight differences such as the name of the insti- 
tution. A large number of the forms could be 
consolidated to reduce the maintenance of 
different records. 

In the office of the clerk of the Probate Court 
there were four books containing a variety of 
court orders or proceedings which were spread 
of record by rubber stamp, typewriter, or long- 
hand. The original papers were kept in the 
case jackets and photostated copies were main- 
tained in bound volumes. Furthermore, the 
docket contained both a record of steps taken in 
a case and the instruments filed. Thus, the 
spread of record duplicated unnecessarily the 
photostating of the papers. 

In the Superior Court clerk’s office, two sepa- 
rate books were kept showing the types of cases 
filed daily. One of them was superfluous. 

In the office of the County Court clerk, the 
unit handling lunacy and feeble-minded cases 
maintained eleven records of which two were 
specifically required by statute, namely, the 
Lunatic Docket and the Feeble-Minded and Epi- 
leptic Card System. From a practical stand- 


the Confession of Judgment Docket. None of point, only those two plus a proposed Lunatic 
TABLE I. 
Records in Various Court Clerks’ Offices in Cook County, Illinois. 
Number Number 
Total No. Specifically Specifically Not Specifically Required 
of Records Required by Required by By Either Rule or Statute 
Court Kept Statute Court Rule Number Per Cent 
SE Civeeaskies oes 57 21 7 29" 51 
DEE bcatiectaced one 77 0 2 75 97 
EE tcc weneennnns 40° 0 0 40° 100 
ST cidechosasacons 31 7 7 17" 55 
EE eos cikiwaechaud 42 9 2 31 74 
ERT 29 7 9 13° 45 





(a) However legal justification for the installation 
of these books may be found in the general statutes 
which provide that the Clerks “shall enter of record 
all judgments, decrees, and orders of their respective 
courts as soon after the rendition or making thereof 
as practicable” (Jil. Revised Statutes, 1941, Chap. 25, 
Sec. 14) ; and “preserve all files and papers, make, keep 
and preserve complete records of all the (Court’s) 
proceedings.” (Jbid., Chap. 25, Sec. 13). 


(b) Idem. The law also requires this clerk to “record 
all indictments as ordered by the judges.” (Jil. Revised 
Statutes, Chap. 25, Sec. 121). 





(c) These comprise only the permanently bound 
record books of forms containing certified copies of 
decrees and do not include other records in the office. 

(d) Most of these books may fall within the statu- 
tory provision authorizing the Clerk to keep “such other 
books of record and entry as are provided by law or 
may be required in the proper performance of their 
duties.” (JIl. Revised Statutes 1941, Chap. 25, Sec. 16). 
Other statutory requirements concerning the types of 
books to be kept are stated in general terms in Chap. 
25, Sec. 13; Chap. 85, Sec. 3; Chap. 23, Sec. 370, and 
also in the Rules of Practice of the County Court, Rule 
28, Secs. 1 to 5, inclusive. 
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Card Index were essential because the other 
books, for the most part, contained printed 
facsimiles of orders. Since the Lunatic Docket 
included a brief record of all the steps taken 
in a case, it was unnecessary to copy, in effect, 
the documents. We suggested that the minute 
sheets of the proceedings be bound and perhaps 
photostated if the clerk thought it desirable. In 
order to preserve a running history of each case, 
the microfilming, in duplicate, of the entire case 
file was proposed. The clerk would keep one 
set of the developed microfilm in a vault 
accessible only to him. 

The foregoing were merely a few of the num- 
erous illustrations of unnecessary record-keep- 
ing which the clerks, with business insight and 
imagination, could remedy without calling upon 
the legislature or the courts for authorization. 
In those cases where the clerk was hamstrung 
by statute or court rule from simplifying his 
record system, we suggested what might be done 





3. Wordiness of law records, types of dockets and 
indices, filing methods, assignment of cases, reporting 
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by amending the law. For example, the court 
rules provide for a register and a docket in the 
offices of the clerks of the Superior and Circuit 
Courts. The rules might be changed to permit 
a combination docket and register in which 
would be recorded both the papers filed in a case 
(now in the register) and the orders handed 
down (now in the docket). In the Municipal 
and Criminal Courts there is provision already 
for such a consolidation, while in the Probate 
Court, the docket is in effect a combined reg- 
ister and docket. 

Although the simplification of court records 
involves other important matters not discussed 
here,? enough has been indicated to challenge 
judges, court officers and students of judicial 
administration all over the country to examine 
the record systems in each of their courts. 
Sound administrative practices should be intro- 
duced wherever possible—the public is entitled 
to them. 





techniques, etc.—these as well as broader problems of 
judicial administration were analyzed in the Cook 
County survey. 





Committee Work Widens Usefulness of Judicial Conference 


The fourth annual report of the Administra- 
tive Office of the United States Courts, sum- 
mitted by Director Henry P. Chandler, was 
approved for publication by the Judicial Con- 
ference of Senior Circuit Judges on September 
28, 1943. 


An especially notable portion of the report is 
the description of the highly commendable 
committee device whereby the Judicial Con- 
ference has enormously extended its capacity 
for useful work. The following is from the ab- 
breviated summary that accompanied the re- 
port: 


“The Judicial Conference of Senior Circuit 
Judges is making an increasing use of the com- 
mitee method in its consideration of the ad- 
ministrative problems of the federal courts. 
Furthermore, the committees are being consti- 
tuted increasingly of circuit and district judges 
who are not members of the Judicial Confer- 
ence to serve along with members of the Con- 
ference. The eighteen committees of the Ju- 
dicial Conference now existing include in addi- 
tion to the eleven members of the Conference 


(exclusive of the Chief Justice), fifteen circuit 
judges, forty district judges and one member 
of the Interstate Commerce Commission. The 
staff of the Administrative Office of the United 
States Courts works with nearly all of these 
committees in preparing materials for their 
consideration, conducting research and gener- 
ally acting as secretaries of the committees. 
Circuit judicial conferences, initiated in the 


Fourth Circuit twelve years ago by Senior Cir- 
cuit Judge John J. Parker, were held in all but 
two of the ten federal circuits during the last 
fiscal year, and one of those was scheduled to 
take place yet this fall. The Fourth Circuit 
conferences, and some of the others, have had 
public as well as private sessions, well and 
profitably attended by lawyers and judges 
throughout the circuit. Mr. Chandler reports 
with regret that war conditions have forced 
curtailment of the public sessions of the con- 
ferences, and adds: 

“The discussions in all the conferences are 


of a high order both with respect to the sig- 
nificance and timeliness of the subjects dis- 


neers 
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cussed, and the ability and force with which 
the different views are expressed. Understand- 
ing by the public of the federal courts and ac- 
quaintance on the part of the public with the 
aims of the courts, are important. It is believed 
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that valuable support for the policies of the 
courts can be gained from the public if the 
public knows. From this standpoint, more de- 
velopment of the public side of the circuit con- 
ferences might in time yield good dividends.” 





Counsel May Proceed 


CHARLES B. STEPHENS 


DESPITE THE far-reaching and commendable 
improvements in judicial practice and proce- 
dure brought about by the organized bar in 
recent years, the notions persist among laymen 
that the processes of justice are cumbersome 
and over-technical, that litigation is still a 
matching of wits between opposing counsel, and 
that the ideal of impartial judicial decision is 
a myth that has no substantial counterpart in 
practical experience. Lawyers, of course, deny 
these accusations with righteous indignation. 
They point with pride to the simplification of 
the rules of pleading and procedure, the econ- 
omy of pre-trial practice in terms of expedited 
litigation, and the many other beneficial phases 
of the national bar program for improving the 
administration of justice. 

Perhaps the discrepancy lies in the failure of 
the lawyer, and the organized bar, to appreci- 
ate the fact that the lawyer and the laymen 
approach the courts from entirely distinct and 
divergent points of view. The lawyer is an of- 
ficer of the courts, familiar with the peculiar 
responsibilities imposed by that commission, 
and personally acquainted with the personnel of 
the courts, from judge to lowliest clerk. The 
layman comes into the courts as a stranger, at 
a loss to understand the intricacies of court pro- 
cedure and etiquette, entirely at the mercy of 
his counsel, if he has such, and the court offi- 
cials. Between these points of view is a gulf 
that is difficult for the lawyer to comprehend, 
much less to attempt to bridge. 

Examined critically and impartially, the ma- 
jority of improvements urged for the adminis- 
tration of justice take into consideration only 
the lawyer’s point of view. It is true that the 





Editor's Note: This article is reprinted from the Chi- 
cago Daily Law Bulletin, Nov. 2, 1943. Mr. Stephens 
is editor of the Illinois Bar Journal. 


layman is the indirect beneficiary of this prog- 
ress, but he sees changes in rules of practice, 
for example, only as lawyer-devised methods of 
making the work of lawyers and judges easier 
to perform. The judicial process remains just 
as much of a mystery to the layman, regardless 
of pre-trial conferences and whether the Su- 
preme court or the legislature has the rule- 


making power. 
* — * 


Even more significant is the fact that these 
improvements in judicial practice and proce- 
dure affect, for the most part, only what might 
be termed the lawyers’ courts, and leave un- 
touched the processes of justice in the people’s 
courts in which the lay public, usually without 
benefit of counsel gains its most intimate im- 
pressions of the administration of justice. 
Whether consciously or otherwise, these im- 
provements oddly enough appear to affect only 
those courts in which lawyers, themselves, are 
most frequently and most numerously engaged 
in the practice of their profession. 

No recital of statistics is necessary to empha- 
size the contrast between the volume of busi- 
ness and litigants involved in the courts includ- 
ing and above those of county and probate jur- 
isdiction, and that of the courts of so-called 
“inferior” jurisdiction, the city and municipal 
courts and those of the justices of peace and 
police magistrates. Yet the number of lawyers 
appearing in these courts is in an inverse pro- 
portion to the ratio of their business and liti- 
gants. It is little wonder, then, that the major 
improvements in the administration of jus- 
tice have appeared in the practice in courts of 
higher jurisdiction, the tribunals in which the 
lawyers, themselves, are most active and most 
directly affected. 

However natural and human this tendency 
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may be, it is no less than unfortunate from the 
point of view of maintaining the confidence of 
the public in the courts that the bar has worked 
down from the top, so to speak. If lawyers, 
themselves, are apathetic towards and depreca- 
tory in their comments on the quality of jus- 
tice administered in these people’s courts, they 
can hardly complain of the public resentment 
against these tribunals. Either the bar must 
accept the blunt fact that these courts are of 
vital importance in the judicial structure, as 
the courts of first and often only impression with 
large numbers of litigants, and approach their 
improvement with the same care and earnest- 
ness it has expended on progress in the higher 
realms of the judicial process, or it must con- 
tinue to see its best efforts weakened and un- 
dermined by its failure to deal adequately with 
the broad base and foundation of the judicial 
system. 
* * * 


What should the average, intelligent Ameri- 
can citizen expect to find when he makes his 
first appearance in a court of law? Certainly 
it is not unreasonable to expect that the court 
will be housed in quarters that are at least as 
clean and wholesome in appearance as his own 
home or place of business. It is not too much 
to expect that he will be accorded as courteous 
and respectful treatment, by judge, court offi- 
cials and lawyers, as he, himself, extends to 
those with whom he comes in contact in his 
daily life and occupation. Nor should it be too 
much to hope that the presiding representative 
of the judicial system, as well as the members 
of the jury, will demonstrate those qualities of 
character, temperament, knowledge and under- 
standing that should attend the impartial 
search for truth and the application of rules 
of law to the conduct of human affairs. 

What, too, should the layman reasonably ex- 
pect of the judicial process as reflected in the 
trial and determination of his cause? If a 
conflict arises in his own affairs, he listens 
patiently to the full statement of both sides 
of the issue before attempting any determina- 
tion of his problem. Should he expect any 
less from a court of justice? He wants to 
have his case presented as favorably as possible 
to his interests, and to have the opportunity 
to answer the evidence presented against him. 
If he is guilty, or liable in damages or some per- 
sonal responsibility, he expects the punishment 
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or penalty to be given fairly and equally with 
that of others similarly guilty or responsible. 
In short, he expects his case to be fully heard 
on its merits, the appropriate rules of law ap- 
plied, and the judgment rendered on those facts 
and law without regard to personal feeling or 
possible influence. 

Whether or not the citizen is disillusioned by 
his contact with the administration of justice 
depends on the court in which he first appears. 
For the most part, the lawyers’ courts of higher 
jurisdiction will measure up reasonably well to 
his expectations. In the people’s courts it is 
too often a different and disappointing experi- 
ence. That the organized bar has so long neg- 
lected this broad base of the judicial structure 
is scarcely compatible with its otherwise com- 
mendable efforts to improve the administration 
of justice generally. 

It is not a problem that can be solved over- 
night or by such a simple process as adopting 
rules of practice. It involves a completely new 
approach by lawyers and other public-spirited 
citizens to the value and importance of the peo- 
ple’s courts, the necessity of raising them to 
the level of quality, competence and integrity 
that will preserve a healthy respect for law, or- 
der and the processes of justice. Until that task 
is done, the work of improving the administra- 
tion of justice in other courts will continue to 
meet with an indifferent response outside the 
legal profession. 

* * * 


It is therefore significant, and a mark of ap- 
preciation of the underlying problem involved, 
that the leaders of the national bar program 
for improving the administration of justice 
have lent such active support and cooperation 
to the national traffic courts program designed 
to attack one vital phase of this problem. That 
lay traffic engineers and enforcement officials 
initiated the movement indicates the interest 
that can be aroused among the public generally 
when the true facts are brought to light. Most 
important of all, however, is the fact that this 
is a home-grown problem, a project on which 
lawyers individually or in small groups can 
work to bring about immediate results within 
their own communities. It is a challenge to 
every lawyer who is alert to his responsibilities 
to maintain respect for the courts of justice, a 
task in which all can take and share an active 
part. 








